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COMPELLING A TRIAL COURT BY MANDAMUS 
TO AUTHENTICATE COPIES OF INDICT- 
MENTS THE ORIGINALS OF WHICH HAVE 
BEEN LOST OR STOLEN FROM THE FILES. 

It is not an extremely rare case that an in- 
dictment is stolen, nor is it uncommon for 
trial courts to order duplication of such rec- 
ords but it is indeed rare for an appellate 
court to order by mandamus a trial court to 
substitute a copy of an indictment which the 
lower court has rejected on the evidence of- 
fered to prove its authenticity: But such 
was the decision of the Supreme Court of 
South Dakota in the recent case of State v. 
Circuit Court of Beadle County, 104 N. W. 
Rep. 1048, where the court held that where 
the circuit court refused to certify certain 
copies of lost or stolen indictments on suffi- 
cient proof of their authenticity, such duty 
might be properly compelled by the supreme 
court by mandamus. 

It seems from the facts in this case that 
five indictments in a certain case had been 
lost or stolen. The state’s attorney offered 
to supply duplicate copies of such indictments 
which the trial court rejected, whereupon the 
state’s attorney made application to the su- 
preme court for a writ of maidamus to com- 
pel the trial court to authenticate and estab- 
lish the copies of the indictments which he of- 
fered. The trial court gave its reasons for 
refusing to authenticate the copies offered as 
follows: ‘‘*The question in this case is as to 
the nature of the so-called copies offered - by 
the state in lieu of the lost or abstracted in- 
dictments. The court has no power to make 
an indictment. Granted that the court has 
‘the power to order a copy substituted, should 
it not be such a copy and of such a character 
that it would preclude any reasonable doubt 
as to its being a true copy of the criminal in- 
dictment? In this case the papers presented 
are true carbon copies of the body of two in- 
dictments entitled in this case. There are no 
signatures of the officers or names of wit- 
nesses. Together with these are presented full 
copies, or papers which on their face are full 
copies, of indictments entitled herein. The 





affidavits show that they were compared from 
copies of indictments borrowed by the clerk of 
court from one of the attorneys for the defend- 
ant. There is no affidavit that these are true 
copies of the indictments lost or abstracted. 
There are affidavits from the state’s attorney 
and clerk of court which state that they believe 
them to be true copies. There is no affidavit 
of the person making the copy of which these 
presented papers are copies as to their being 
true, and the court is asked, from a search of 
the records and the recollection of the clerk 
and state’s attorney, and perhaps his own 
recollection, to formulate, with the help of 
these tendered copies, an indictment or in- 
dictments upon which these causes should be 
tried. 1 do not believe the court has power 
so to do. Whether these indictments were 
interlined or not could not be ascertained. 
What were the names of the witnesses would 
be a matter of proof, as would, in fact, the 
matter of the contents of the indictments ; 
and in fact the court in this proceeding is 
asked to practically, from whatever can be 
ascertained, make new indictments, and, 
while it is to be regretted that criminal ac- 
tions can be disposed of in this manner, I do 
not believe the law would justify the granting 
of this request, and the motion is denied.’’ 

The Supreme Court of North Dakota in 
granting the writ of mandamus compelling 
the trial court to accept the copies offered 
says: ‘‘Every court must have inherent 
power to protect and preserve its own rec- 
ords; otherwise, it could not perform the 
functions for which it is created. The in- 
dictments in question became public records 
when filed with the clerk. Rev. Code Cr. 
Proc. § 217. The government, the defend- 
ant, and every inhabitant of the state was 
concerned in their preservation. When it was 
suggested that they had been lost or stolen, 
it was the duty of the court on its own motion, 
if its inherent power had not been otherwise 
invoked, to have caused the return of the 
original documents to their proper custodian, 
or, failing in this, to have ascertained with 
reasonable certainty the contents ‘of each, 
and ordered the filing of copies corresponding 
in every material respect with the originals. 
Such we believe to be the power and duty of 
every court existing by virtue of organic law, 
with respect to all its records, whether civil 


or criminal, and that it cannot be deprived 
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of such power or excused from performing 
such duty by any legislative enactment. It 
is enough, however, for the purposes of this 
proceeding, to hold that such power and duty 
existed independently of statutory authority, 
where, as in this instance, the accused was 
furnished with certified copies and entered his 
plea of not guilty before the indictments were 
lost or stolen, and in so holding we have the 
support of abundant authority. State v. 
Rivers, 58 Iowa, 102, 12 N. W. Rep. 117, 43 
Am. Rep. 112; State v. Stevisiger, 61 Iowa, 
623, 16 N. W. Rep. 746; State v. Gardner 
(Tenn.), 13 Lea, 154, 49 Am. Rep. 660; 
State v. Simpson, 57 Mo. 647. In disposing 
of the state’s application, the circuit court 
was not called upon to exercise discretion in 
granting or refusing a requested favor, as 
where a party asks to amend a pleading. 
It was not called upon to consider the suffi- 
ciency of the original indictments on any 
question relating to prior rulings concerning 
thesame. It having been conclusively shown 
that five indictments, each properly signed, 
indorsed, presented, and filed, had been lost 
or stolen, there was nothing for it to do ex- 
cept to ascertain the material contents of the 
lost papers. If the showing made by the 
state was deemed insufficient, the court should, 
on its own motion, have required the produc- 
tion of the certified copies previously de- 
livered to the defendant, or the production 
of any other available evidence. But the 
showing was amply sufficient. It was based 
on documentary evidence which was as cold 
and lifeless in the court below as it is in this. 
There was no oral evidence to weigh, nor was 
the credibility of any witness affected by his 
appearance or demeanor upon the witness 
stand. The learned circuit court was in no 
better condition to determine the facts than 
is this court, and all the facts necessary to a 
determination of the application were undis- 
puted. The lower court having failed to 
perform its duty as indicated, this court, be- 
cause of the peculiar circumstances disclosed 
in this proceeding, deems the case one in 
which it should exercise its constitutional 
power of control over all inferior courts, and 
issue its mandate commanding the cicuit 
court to perform such duty.”’ 


We cannot agree with the action of the Su- 
preme Court of North Dakota in this very 
extraordinary application of the writ of 





mandamus, an application which is indeed an 
innovation. For, no principle of law is more 
securely established than the rule that the 
writ of mandamus lies only to compel the per- 
formance of a duty clearly enjoined by law. 
It does not lie against a public officer to com- 
mand him how to act, unless the act sought 
to be compelled is ministerial in its nature, so 
that the law itself enjoins how the act should 
be done. Ifthe act involves the exercise ofa 
discretion, judicial in its nature, which the 
law has committed to the officer, this writ 
cannot be used for the purpose of con- 
trolling that discretion or directing the man- 
ner in which it shall be exercised. It may 
be, as the majority opinion in the principal 
ease declares, that the Supreme Court of 
North Dakota has a supervisory control over 
the inferior courts of that state, but unless 
such control is to be exercised in a manner 
peculiar to the state of North Dakota and 
not in harmony with general principles of law 
defining the limitations of such control, this 
supervisory jurisdiction does not go to the 
extent of subjecting the discretion of the trial 
judges of the state to the domineering influ- 
ence of a few men sitting in the capitol of the 
state. Were it otherwise trial judges would be 
purely ministerial officers whose every action 
(interlocutory as well as final) would be sub- 
ject to constant interference from the su- 
perior tribunal. Of course where the inferior 
tribunal has a discretion in a certain matter 
and refuses to act, the superior tribunal may 
compel it to exercise such discretion, but it 
needs no argument to say that it cannot com- 
pel such inferior tribunal to exercise its dis- 
cretion in any particular way. 








NOTES OF IMPORTANT DPECISIONS. 


MUNICIPAL CORPORATIONS—LIABILITY FOR 
INJURY FOR NEGLIGENCE CAUSING INJURY TO 
ONE INTOXICATED.—Greater incentive to prohi- 
bition and teetotalism could not be imagined than 
such decisions as that rendered by the Court of 
Appeals of Kentucky in the recent case of City of 
Covington v. Lee, 89S. W. Rep. 493, when that 
court held that even though a city is negligent in 
leaving an uncovered hole upon the public high- 
way, yet, if a man is in such intoxicated con- 
dition that he cannot care for himself as he 
might have done if he were sober, the city will 
not be liable for any injuries which he receives 
from falling into such hole.. 
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In this case appellee was injured by falling into 
a hole in a public alleyway of appellant city. 
The hole had been there without repair, for 
more than a year before the accident. Appellee 
was walking through the alley in the nighttime, 
and did not see the hole. The jury found that it 
was not a reasonably safe street, and that its con- 
dition had existed long enough for the city to 
have learned of it by the exercise of ordinary 
care. They also found that appellee was dam- 

ged to the extent of $500. The court of appeals, 
in reversing the verdict and judgment of the 
trial court, says: *‘It is the law that one cannot 
voluntarily put it out of his power to use due 
care to protect himself, and recover for the con- 
sequences from others. Voluntary drunkenness, 
that wholly or partially paralyzes the will power, 
and the control of one’s muscles and senses, is 
such lack of that care which he owes to himself 
that it may be in fact and in law contributory 
negligence to any other cause that, cooperating 
with it, resultsin his injury. Although, as one 
case put it, a drunken man is as much entitled to 
a safe street to walk on as a sober man is, and 
needs it much more, yet the duty of the city in 
furnishing even reasonably safe streets is not such 
as to guaranty them against the traveler’s own 
negligence. ‘They need only be reasonably safe 
for those who themselves use due care to protect 
themselves—not necessarily reasonably safe for 
those who voluntarily fail to use any care what- 
ever. Dillon’s Mun. Corp., vol. 2, §§ 1019, 1020; 
Woods v. Commissioners, 128 Ind. 289, 27 N. E. 
Rep. 611. If appellee was drunk, that fact does 
not of itself excuse the city for its negligence. It 
owed to all the public, including appellee, the 
same degree of care with respect to furnishing 
reasonably safe highways. But if appellee’s con- 
dition was such that jt prevented him from using 
that care to protect himself from harm that an 
ordinarily prudent person would have exercised 
under the same circumstances if sober, then he 
ought not to recover in his action.” 





HOMESTEAD—WHETHER HuSBAND OR WIFE 
Can LEAVE THE OTHER AND COMPEL PARTITION 
or HOMESTEAD.—While to many lawyers at first 
glance, it might appear that if for good reasons 
one party to a marriage relation might leave the 
other, such person might then sue for the par- 
tition of the homestead estate the title to which 
each held in common, still, on more mature re- 
flection it will become readily apparent that 
under the operation of such a rule the real pur- 
pose of the homestead laws would be often frus- 
trated. his is well illustrated by the recent 
case of Grace v. Grace, 104 N. W. Rep. 969, where 
it appeared that defendant in order to compro- 
mise a suit for divorce deeded to his wife title to 
one half of the homestead. Later she left him 
because of his cruel treatment, and brought an 
action for the partition of the homestead. The 
Supreme Court of Minnesota held that partition 
of a homestead could not be decreed under such 





circumstances. The court said: ‘‘The law and 
the reason of the law, deny the ability of a wife 
by leaving her husband to acquire the right to 
compel partition of her husband’s homestead, in 
which she has an undivided half interest and 
which she occupied with him asa homestead. 
A homestead can be owned and occupied by hus- 
band and wife as tenants in common. Lozo v. 
Sutherland, 38 Mich. 68. . There may be a home- 
stead right in an undivided interest in premises. 
Kaser v. Haas, 27 Minn. 406, 7 N. W. Rep. 824; 
25 Cent. Dig. § 121, cols. 2245, 2246. In this case, 
accordingly, defendant had at least a homestead 
interest in his undivided half of the premises 
(Riggs v. Sterling, 60 Mich. 643, 650, 27 N. W. 
Rep. 705, 1 Am, St. Rep. 554), although it may 
well be doubted whether the homestead rights 
of the husband are limited to that interest. 
Ehrek v. Ebrck, 106 Iowa, 614, 76 N. W. Rep. 793, 
68 Am. St. Rep. 330; Jnre Emerson’s Homestead, 
5S Minn. 453, 60 N. W. Rep. 23. Neither the 
husband nor the wife can dispose of his or her 
right of that character without the express con- 
sent of the other. Sections 5521, 5522, 5532, Gen. 
St. 1894; chapter 255, p. 390, Laws 1905; Weitz- 
ner v. Thingstad, 55 Minn. 244, 56 N. W. Rep. 
817. And see Eaton v. Robbins, 29 Minn. 327, 13 
N. W. Rep. 143; Sherrid v. Southwick, 43 Mich. 
515, 5 N. W. Rep. 1027; 25 Cent. Dig. § 191, col. 
2330. It is not material to the decision of this 
case whether it be governed by section 5532, in 
force when the pleadings were drawn, or by 
chapter 255, p. 390, Laws 1905, in force before 
the order granting the motion, from which this 
appeal was taken, was made. Section 5532, Gen. 
St. 1894, provides, in part, that ‘any married 
woman shall be capable of making any contract 
either by parol or under seal which she might 
make if unmarried and shall be bound thereby; 
except that no conveyance or contract for the 
sale of real estate or of any interest therein by a 
married woman, other than mortgages on lands 
to secure the purchase price money of such lands 
and leases for terms not exceeding three years, 
and instruments releasing dower in lands of her 
former husband shall be valid, unless her hus- 
band shall join with her in such conveyance.’ 
The law of 1905 expressly provides, in part, that 
every married woman ‘may make any contract 
which she could make if unmarried and shall be 
bound thereby, except that no conveyance or 
contract for the sale of her homestead or any in- 
terest therein shall be valid unless her husband 
joins with her therein.’ The husband and the 
history of the use of the premises in this case 
had determined the homestead of the family. 
Moss v. Warner, 10 Cal. 296. Admitting that all 
the homestead rights there existed were in the 
husband’s undivided half, under neither statute 
could the wife make a valid sale or conveyance 
destroying the homestead. The law will not 
allow her to do indirectly through a suit fora 
partition what she could not do directly by sale 


or conveyance. Mitchell v. Mitchell, 101 Ala. 
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183, 13 So. Rep. 147 (a case essentially similar to 
the one at bar); Brooks v. Hotchkiss, 4 Ill. Ap p. 
175; Holbrook v. Wightman, 31 Minn. 168, 17 
N. W. Rep. 280; Umland vy. Holcombe, 26 Minn. 
286, 3 N. W. Rep. 341; Hafer v. Hafer, 33 Kan. 
449, 6 Pac. Rep. 537; Trumbly v. Martell, 61 Kan. 
703, 60 Pac. Rep. 741. On general principles no 
waiver of homestead right by husband or wife 
can affect the vested interest of the other spouse 
herein; neither can the abandonment or waiver 
of such homestead right by the one entitled to 
enjoy the same injuriously affect the interest of 
any other entitled thereto. Sherwood, J., in 
Riggs v. Sterling, supra. 

This conclusion is in harmony with the well- 
understood purpose of the homestead laws. The 
trial court in its carefully considered memoran- 
dum has justly remarked: ‘The homestead, 
under our public policy and law, is the one secure 
place where the strong hand of the law is stayed, 
and over which only by consent of both husband 
and wife can its power be exercised. The bene- 
ficent idea undoubtedly is to make and preserve 
for every family a shelter of a home, to be free, 
as long as husband or wife or a minor child shall 
live and ocupy it, from the common vicissitudes 
of life. * * * To hold that either husband or 
wife can, at will, by leaving the common home- 
stead, destroy its legal character as a homestead, 
would lead to such disastrous results that it could 
not for a moment be tolerated. Thus at the will 
of either the homestead could be subjected to 
judgment lien and sale and the right of shelter 
denied to the other spouse and even the little 
children.’ The wife is not left without a remedy 
applicable to such cases. She can terminate the 
homestead right by an absolutejdivorce (Kern v. 
Field, 68 Minn. 317, 71 N. W. Rep. 393, 64 Am. 
St. Rep. 482), or, without a divorce, by an applica- 
tion under section 5535, whenever she would be 
entitled toa divorce. That the legislature has 
not provided relief for her under such circum- 
stances as would justify her in leaving her hus- 
band, though not necessarily entitling her toa 
divorce (Stocking v. Stocking, 76 Minn. 292, 79 
N. W. Rep. 172, 668), does not operate to alter 
the,letter and spirit of the homestead laws. If she 
elect to take that course, she must abide by its 
consequences. She does not ipso facto become 
entitled to thereby destroy the homestead. In 
Ebrek yv. Ehrek, supra, it was held that a wife 
who chooses to live apart from her husband is 
not entitled to any benefit from the homestead 
property set off in lands owned by her, and the 
husband has the full right during his occupancy 
to cultivate it.” 





EXECUTORS AND ADMINISTRATORS—LIMITA- 
TIONS ON ACTIONS BY HEIRS TO AVOID ILLEGAL 
SALES.—Many states have statutes providing as 
does that of the state of Nebraska that ‘‘no action 
for the recovery of any estate sold by an executor 
or administrator shall be maintained by any heir 
or other person claiming under the deceased 





testator or intestate, unless it be commenced 
within five years next after date of sale.’’ This 
statute comes up for construction as to its rela- 
tion to void as distinguished from voidable sales 
in the recent case of Brandon v. Jensen, 104 N. 
W. Rep. 1054. It was admitted that the sale in 
this case was void but it was contended by counsel 
for appellant that the above section of the statute 
was an absolute bar against any action to set aside 
such sale whether void or voidable. On the 
other hand, it was contended by counsel for the 
appellee that this section was only intended to 
aid irregular and voidable sales, and could have 
no effect on a sale made by one having no 
authority or semblance thereof. The court in 
holding that void sales did not share in the 
benefits of such a statute of limitations, says: 
“The identical question, under similar statute, 
has been twice before the Supreme Court of the 
state of Iowa for determination. It was first 
considered in the ,case of Good v. Norley, 28 
Iowa, 190, and the court at that time was divided 
in its opinion on the question. Beck J., delivered 
a very ab’e and exhaustive opinion, holding that 
the statute could have no application toa sale 
that was absolutely void. Cole, J., concurred in 
this view. Dillon, C. J., was of the opinion that 
the statute applied to all sales. Wright, J., was 
of the opinion that, underthe facts of the case 
considered, the sale sought to be set aside was 
not void. On this division of the court, a judg- 
ment of the lower court holding the action barred 
was sustained: but when the same question was 
considered by that court in the later case of 
Boyles v. Boyles, 37 Iowa, 592, the court unani- 
mously sustained the opinion of Justice Beck, 
and held that the statute applied to irregular 
and voidable sales alone. This latter decision is 
supported by the holdings in Staples v. Connor, 
79 Cal. 14, 21 Pac. Rep. 380, and Chadbourne y. 
Rackliff, 30 Me. (17 Shep.) 354, and has received 
the approval of such standard text writers as 
Freeman and Black. This question was discussed 
in this court by Maxwell, J., inSeward v. Didier, 
16 Neb. 64, 20 N. W. Rep. 12, and the language 
used would indicate that the writer of the opinion 
was favorably impressed with the language of 
Chief Justice Dillon in Good vy. Norley, supra. 
The case under discussion, however, only pre- 
sented questions involved in an irregular, rather 
than a void, sale, and as applicable to the case de- 
cided by this court the quotation from the 
opinion of Chief Justice Dillon was well chosen. 
But we think the suggestion that the statute 
‘would be robbed of its virtue if it was confined 
to cases where the sale was valid, for such sales 
do not need the protection of such statute,’ was 
aptly met in the contra opinion by Beck, J., 
when he said: ‘It is also said that ‘‘it is the infirm 
and de ective title, the one that could otherwise 
not stand the test of an action by the heir to re- 
cover, which was intended to be cured’’ by the 
statute. ‘T'o this proposition I assent, and I have 
just pointed out that this kind of titles the stat- 
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ute is designed to aid. An “‘infirm and defective 
title’ is a very different thing, as we have just 
seen, from a void title. The first is a title; the 
second is no title at all. The first may grow into 
a perfect title, for it has the germ of life in it; 
the second can never become a title, for it wants 
life, the essential element of a title.’”’ 








MUNICIPAL BENEFIT AND PENSION 
FUNDS. 

Scope.—It is the purpose of this article 
to study that group of relatively modern 
statutes making it the duty of the munici- 
pality to provide funds for the pensioning of 
its employees in the various departments of 
its business and for the benefit of their de- 
pendent ones in the event of such employees’ 
death. We say relatively modern advisedly, 
for such enactments have in the main been 
placed upon the statute books within or dur- 
ing the past twenty years. The groups of 
employees segregated for substantial dis- 
tinction by these pecuniary rewards include 
the police and fire departments, and, in a few 
instances, the teachers in the public schools. 
These pensions are, of course, solely the 
creatures of statutes, but the nature of their 
subject matter makes an extension of this 
class of legislation probable, and it is not un- 
likely that each state will in the general 
plan of its scheme of pensioning follow the 
previous enactments of its sister state, so 
that a consideration of the subject of this 
paper, though a statutory creation, may not 
be unprofitable. 

Constitutionality of Statutes. — The con- 
stitutionality of acts of this nature has been 
assailed, both in creating the fund and in 
discontinuing it by repeal, on various grounds 
and with more or less success. 

First as to the creative enactments: Quite 
all the constitutions of the several states pro- 
hibit the granting of public funds to indi- 
vidual or private uses and this provision, 
wise in its formulation, has been the 
stumbling block to the law making bodies in 
divers cases. The Missouri Supreme Court? 





1 State v. Ziegenhein, 144 Mo. 283, 458. W. Rep. 1099. 
In the case cited it was argued by counsel that the 
grant of the pension upon retirement after a stated 
period of service was only further compensation and 
the granting of just compensation that had been with- 
held and not a mere gratuity, but the court held 
otherwise. In the course of the opinion the court 
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has held a police pension fund law to be 
unconstitutional as in contravention of the 
constitutional provision forbidding the 
authorization of grants of puble funds in aid 
of any individual. The California court? 
has, however, reached a directly opposite 
conclusion under a similar statute providing 
for the pensioning of the same class of 
employees and their widows, holding such an 
enactment not to contravene the constitu- 
tional provision forbidding the creation of a 
special commission (the act providing for a 
commission to control the granting of pen- 
sions under it) or the granting of extra com- 
pensation to any public officer, increasing his 
salary, or making a gift of public moneys. 
Clearly, however, would it not be competent 
to the legislative authority to provide for the 
granting of a pension to one whose term of 
service had been concluded before the enact- 
ment of the pensioning statute.* The re- 


cited and quoted from the case of Mead v. Inhabitants 
of Acton, 1389 Mass. 341,1 N. E. Rep. 413, wherein it 
was held, for the same reason, that alaw authorizing 
the payment of bounties to soldiers of the civil war 
was unconstitutional. 

2 Pennie v. Reis, 80 Cal. 266, 22 Pac. Rep. 176; Pen- 
nie v. Reis, 182 U. S. 464, 33 L. Ed. 426, 10 Sup. Ct. 
Rep. 149. 

3 People v. Partridge, 172 N. Y. 305, 65 N. E. Rep. 
164, reversing 74 App. Div. 620,77 N. Y. Supp. 1137; 
Mahon v. Board of Education of City of New York, 171 
N. Y. 263, 63 N. E. Rep. 1107, affirming 74 N. Y.Supp. 
172. In Mahon vy. Board, ete., supra, the court con- 
sidered the validity of an act empowering the board 
of education of the city of New York to place on the 
list of retired teachers on a pension equal to half the 
salary paid to them prior to their retirement, apply- 
ing to those who had retired from the work of teach- 
ing prior to the passage of the act. After noticing the 
character of the funds and the extra compensation 
theory of counsel, the court says: ‘Extra compensa- 
tion is compensation over and above that fixed by con- 
tract or by law when the services were rendered. No 
one would assert that as between private individuals 
there arises any equitable or moral obligation to pay 
for services more than the stipulated compensation 
where no services have been rendered additional to 
those contemplated by the contract. There was no 
obligation on the city of New York to establish a pen- 
sion system in favor of teachers. Most of the servants 
of the state and most of the teachers in the public 
schools enjoy no right to be pensioned for services, 
The question of establishing a system of pensions is 
one of policy, not of obligation. The legislature migh 
well think that in alarge city where teaching is adopted 
as a calling to be pursued for years and often for life. 
it would be wise to provide a system of pensions as an 
inducement both to service and to good conduct in 
service. But these considerations have no application 
to the case of officers or employees who are notin 
service at the time the pension system is established 
or in force. As to such persons the grant of a pen- 
sion is a mere gratuity.” 
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ward in such a case would be a_ mere 
gratuity, stripped of every consideration 
upon which such a statute may be supported 
from the viewpoint of the publie policy. 
So a law providing for the pensioning of 
teachers which applies to one city only, thus 
being special or local, is in violation of the 
constitutional inhibition and the positive re- 
quirement that laws shall be general and 
uniform. A subject matter of this nature, 
it has been held, is general, and an act segre- 
gating one or more districts, whether urban 
or rural, fewer than all within the state, and 
providing for the pensioning of the teachers 
in the selected district only, is void.* In 
the case of State v. Kurtz, supra, the court, 
by Wing J., considering this feature of the 
statute, says: 

‘If we an acregard the effect of this ct 
as producing a public benefit, it is because 
all teachers are likely to be affected in a 
favorable way, and the youth of the country 
thereby have a better chance to obtain good 
service from the teachers. If that is so, then 
we are led at once to the theory that because 
the education of youth is a subject matter of 
general interest to every citizen in the state, 
no matter where he may be situated—whether 
in a county containing a city of a certain 
grade or class, or in the remotest township 
or hamlet—laws pertaining to such a subject 
must have uniform operation throughout the 
state.’’ 

For the purpose, however, of a policeman’s 
pension fund it has been held that the cities 
of its operation may be classified upon the 
basis of population and the maintenance of a 
paid fire department. ° 

It has also been held that such a law, per- 
mitting or authorizing deductions from the 
teachers’ wages to provide a pension fund 
for retired teachers, is subject to the further 
objection that it constitutes a taking of 
private property without due process of law, 
and violates the requirement of uniform taxa- 
tion.® If the purpose of such a statute be to 


‘Hibbard v. State, 65 Ohio St. 674,64 N. E. Rep. 
109, affirming 12 O. C. D. 87; State v. Kurtz,8 Ohio N. 
P. 152, 11 Ohio Dec. 266,21 Ohio Cir. Ct. Rep. 261. 

5 State v. Board of Trustees of Policemen’s Pension 
Fund, 121 Wis. 44, 95 N. W. Rep. 954. 

6 Hibbard v. State, 65 Ohio St. 574,64 N. E. Rep. 109, 
aftirming 12 0. C. D. 87; State v. Kurtz, 8 Ohio N. P. 
152, 11 Ohio Dec. 266. In State v. Kurtz, supra, Judge 
Wing thus says: ‘That itis entirely proper to take 
from their present income certain amounts to guard 





benefit the poorly paid teacher, it would 
amount to a taking from lim of his personal, 
private property, and placing it in hazard 
against his will, the hazard of his ever ful- 
filling the requirements of the act author- 
izing his retirement with the benefit of the 
stipulated pension. And if it should be in- 
tended by such means to improve the school 
system of the state, then the tax, for such it 
would be, should not fall upon the teacher 
alone, but uniformly upon all. And these 
reasons have been controlling ones with the 
courts.’ The fact that a teacher has accepted 
employment under a law authorizing deduc- 
tions from his wages will not estop him from 
setting up the unconstitutionality of the act 
in opposing such deductions. Where the stat- 
ute provides in terms that a particular deduc- 
tion shall be made from the teacher’s wages 
the deduction is not public money but pri- 
vate property,® though the contrary has been 


themselves against want in old age is true. Pension 
laws are enacted by the general government for the 
reward of military service, and that they have a suf- 
ficient foundation in our republican form of govern- 
ment and the absence of a standing army and the 
necessity of a republic to rely upon voluntary service 
of its citizens whenever the state may be in danger, 
and that from matters of public policy there may be 
sufficient voluntary response by citizens, by way of 
enlistment, in the time of need, that the history of the 
country should show, in that particular at least, that 
republics are grateful, has nothing to do with the 
question that we have before us, and could not ex- 
cept there was a general law of that state, which im- 
posed a tax upon i‘s citizens upon the theory that as 
a public policy of the state itis proper to tax prop- 
erty of our citizens for the purpose of giving to school 
teachers rewards for long continued service and meri- 
torious terms of service comparing services of teach- 
ers in public schools to that of soldiers in the army, 
That the subject-matter of this law is one of two 
things seems clear and certain to me. It must be 
either legislation tending to improve the means of in- 
struction of the youth of the state applied only to the 
youth of his city or district; or it must be for the pur- 
pose of benefiting those who may be teachers in this 
particular district five years from this date, and, if it 
is for the benefit of such teachers, it is the taking of 
money from one person in violation of his constitu- 
tional rights to keep it. It is taking from her to give 
to some others unknown, not to give it back again, 
but to compel her to run the risk of never getting 
anything back; and to the extent you have compelled 
her to put money in hazard, you have violated her 
constitutional right or have taken it from her without 
due process of law.”? For an instructive statement of 
the law see also the opinion of the court in Hibbard 
v. State, supra, adopting the opinion of Hull, J., of 
the circuit court. 
7 Hibbard v. State, 65 Ohio St. 574,64 N. E. Rep. 
109, affirming 12 O. C. D. 87. 
8 Hibbard v. State, 65 Obio St. 574, 64 N. E. Rep. 109, 
affirming 12 0. C. D. 87; State v. Kurtz,8 Ohio N. 
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held under statutes of quite similar import 
in numerous cases,’ and might appropriately 
be called the majority rule. 

As to repealing enactments: It may be 
said that an officer or employee has no vested 
right in a pension fund, nor has his widow or 
other dependent ones, and the act creating 
the same may be repealed at the legislative 
pleasure.!®° Where the fund so created is 
a pension fund proper, consisting of public 
moneys as distinguished from a savings fund, 
consisting of private moneys, the right 
of the applicant for pension to be paid 
therefrom or to participate in such fund 
is statutory, not contractual. The right 
of the employee is a mere expectancy that 
ripens into a right only when he has 
brought himself within the terms of the act 
during its existence. His rights can have 
foundation only in an existing act. Accord- 
ingly it has been held that the legislature may 
abolish an office from which the incumbent 
may under the statute thereafter retire on 
pension and thus deprive him of any right to 
participate in a pension fund to which he 
has contributed by deductions from his 
salary in such office,‘ or the pension pro- 
vision may be repealed directly.!? It is con- 
ceived, however, that where such funds are 
in fact deductions from the employee’s 
wages and represent private contributions a 
different rule would obtain.!* 

Rights in or to Fund.—The statute gener- 
ally contemplates that the officer or employee, 
intended to be made the beneficiary, shall be 


P. 152, 11 Ohio Dec. 266, If such per cent is retained 
under contracts with teachers providing therefor, 
and not actually paid over to the teacher, it remains 
a part of the public funds; but if paid to the teacher 
and repaid to the board, having once passed to the 
control of the teacher, it becomes private funds. 
State v. Rogers (Minn.), 91. N. W. Rep. 430. 

9 Pennie v. Reis, 132 U. S. 464, 33 L. Ed. 426, 10 Sup. 
Ct. Rep. 149; State v. Board Trustees of Policemen’s 
Pension Fund, 121 Wis. 44, 98 N. W. Rep. 954; 
Mahon vy. Board, etc., 171 N. Y. 263, 63 N. E. Rep. 
1107, affirming 74 N. Y. Supp. 172. 

10 Friel v. McAdoo, 101 App. Div. 155, 91 N. Y. 
Supp. 454; Pennie v. Reis, 182 U. S. 464, 33 L. Ed. 
426, 10 Sup. Ct. Rep. 149; Pennie v. Ries, 80 Cal. 266, 
22 Pac. Rep. 176; State v. Board of Trustees of Po- 
licemen’s Pension Fund, 121 Wis. 44, 98 N. W. Rep. 
954; Clark v. Police, etc., Ins. Fund, 128 Cal. 24; Price 
v- Farley, 22 Ohio Cir. Ct. Rep. 48. 

11 People v. Color, 173 N: Y. 103, 65 N. E. Rep. 956, 
affirming 71 App. Div. 584, 76 N. Y.Supp. 205. 

12 State v. Board of Trustees of Policemen’s Pension 
Fund, 121 Wis. 44, 98 N. W. Rep. 954. 

18 See Pennie vy. Reis, 182 U. 8. 464,33 L. Ed. 426, 10 
Sup. Ct. Rep. 149. 





acting in the capacity of his particular em- 
ployment at the time of his retirement in order 
that the pension or benefit may attach under 
the statute, and where such is the proper 
construction of the statute, an officer or 
employee who has been removed previously 
to the time of asking for the pension, 
even if through no fault of his own, is 
not eligible to be enrolled.'* When the 
benefits of the fund are available to those 
only who are in the particular service at the 
time of applying for the same, the fact that an 
officer has been wrongfully discharged will 
not entitle him to go on the list, but he 
should first procure himself, by an appropri- 
ate proceeding, to be reinstated.1° A 
statute providing that an employee in a de- 
partment may retire after a particular term 
of service, upon pension, will not be con- 
strued to give the right to retire with pen- 
sion to one who at the time is under suspen- 
sion ov charges of misconduct, and this is 
true even if prior to such misconduct he may 
have been eligible, because of the period of 
service, to retirement under the statute. !® 


14 State v. Board of Trustees of Policemen’s Pension 
Fund (Wis.), 101 N. W. Rep. 373. 

1s Karb vy. State, 54 Ohio St. 383, 43 N. E. Rep. 920. 

16 People v. Greene, 87 App. Div. 589, 84 N. Y. 
Supp. 673. In the case cited the relator was a police 
officer in the Borough of Brooklyn at the time of the 
consolidation of the constituent municipalities into 
the formation of Greater New York. He was en- 
titled to retire at the time of the consolidation, but 
instead of retiring continued in the service to the 
time of his suspension for misconduct. While under 
suspension he sought by writ of mandate to be re- 
tired upon pension. In holding against the relator 
the supreme court, by Hirschberg, J., said: ‘It 
seems to me that the meaning of the two statutes 
which I have quoted (the charters of Brooklyn and 
Greater New York), is quite apparent and that it 
does not include the creatior of an indefeasible right 
to retirement, notwithstanding that the member 
seeking to be retired has been guilty of gross miscon- 
duct in office. The provision in the statute relating 
to the City of Brooklyn is; like all pension provisions, 
designed to encourage long and faithful service by 
the assurance of ultimate honor and the reward ofa 
life long competency. While there is no provision in 
the statute to the effeet that the applicant for retire- 
ment must be in good standing at the time, it must be 
assumed, from the very nature and purpose of a pen- 
sion, that nvsuccessful application could be made by 
one who was under suspension pending the trial of 
charges relating to his official conduct. The pension 
roll is a roll of honor—a reward of merit, nota refuge 
from disgrace; and it would be an absurd construc- 
tion of the language creating it to hold that the in- 
tention of the legislature was to give a life annuity to 
persons who, on their merits, as distinguished from 
mere time of service, might be dismissed from the 
force for misbehavior.” As to what is a ‘‘charge 
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Avother condition usually attached to the 
granting of the municipal pension to the 
employee is that such employee shall be per- 
manently disabled in the service, such facts 
to be found by an appropriate board or com- 
mission. Where such requirements are met 
with the finding of the board must be as 
broad as the statute to warrant the granting 
of the relief asked under the statute. Accord- 
ingly a finding by the board that a fireman 
is not competent physically to perform the 
duties required of him in his position is not 
such a finding of permanent disability as will 
authorize pensioned retirement under a 
‘‘permanent disability’’ clause,'* nor is the 
report of the proper authority that the 
employee is disabled from performing any 
duty in the particular capacity in which he is 
employed sufficient in the particular regard. ! § 
So where the statute authorizes the retire- 
ment of a policeman only when disabled in 
the service, and by reason of the service, 
_ retirement with the attendant pension may 

not be enforced upon the finding of the 
medical officer of disability occurring while 
in the service. A finding of both such 
facts is a condition. precedent to the re- 
tirement.’® A fireman killed while on a 
street car on his way home for meals is not 
‘tin the line of his duty,’’ under a statute 
authorizing a pension to the dependent ones 
of the employee killed in the line of his 
duty.?° Nor does the widow of a policeman 
killed in a railroad accident have a claim 
against an insurance fund, under a statute 
which provides that upon the death of a 
policemen from ‘‘natural causes’’ after a 
given term of service in the department, the 
widow shall have a particular amount from 
the fund,?! and it would seem that suicide 


pending,” against a police officer seeking retirement, 
see People vy. Roosevelt, 14 Misc. Rep. 531, 35 N. Y. 
Supp. 1085, appealed from 12 Misc. Rep. 622, 34 N. Y. 
Supp. 228. 

17 People v. Bryant, 28 App. Div. 480, 51 N. Y. Supp. 
119. 

18 Under the Greater New York charter it has been 
held that the fire commissioner was not authorized to 
retire a fireman on pension upon a report of surgeons 
of the Cepartment merely that the fireman is disabled 
from performing any ‘‘duty as a fireman.” People 


v. Sturgis, $5 App. Div. 20,82 N. Y. Supp. 953, af 
firmed 176 N. Y. 563, 68 N. E. Rep. 1123. 

19 State v. Board of Trustees of Policemens’ Pen- 
sion Fund, 119 Wis. 436, 69 N. W. Rep. 825. 

20 Scott vy. Jersey City (N. J. 1905), 54 Atl. Rep. 441. 

21 Slevin v. Board of Police Fund Commissioners, 
123 Cal. 130. 





would not be such manner of death as the 
statute contemplates.2? Where a_ police 
officer has been retired on pension, under an 
act authorizing such upon service in the 
force for a given period, upon permanent 
disability, the subsequent acceptance of 
employment on the force of such city does 
not affect the right to the pension, but two 
pensions could not be awarded to the officer 
should he subsequently become otherwise 
eligible to retirement with pension. ?* 

It is no defense to an action by a fireman 
against a city, in whose fire department he is 
employed, for injuries sustained by the 
negligence of the city, that a provision of the 
city charter provides that a fireman, disabled 
in the discharge of his duties, may be placed 
by the fire commissioner upon the pension 
list.24 Under a statute directing the deduc- 
tion of a stated sum from the wages of an 
employee or from the pension of a pensioner 
to create a widow and orphans’ fund from 
which the widow of the fireman should re- 
ceive a stated sum, the unwillingness of the 
pensioner to have deductions made from 
his wages, or even the failure of the proper 
authority to make such deductions, can have 
no effect on the widow’s right to participate 
in the fund.?® 


Powers of the Board or Commission and 
Remedies of the Party.—In general it may 
be stated that the power of a municipal board 
to pension the employees of the city, under 
its supervision, will not be implied from 
vague and inapt language but must be given 
in appropriate terms. Thus, it has been held 
that the board of education of a city has no 
implied power to deduct from the wages of 
teachers a percentage of their salaries to 
create a fund for the pensioning of retired 
and superanuated teachers, nor will such 
power be inferred from general provisions 
conferring on the board the ‘‘entire control 
and management of the common schools,”’ 
and empowering it to ‘‘employ superintend- 
ents and teachers and make rules and regula- 
tions for the government of schools and the 


22 Semble, Slevin v. Board of Police Fund Commis- 
sioners, supra. 

23 People v. York, 41 App. Div. 419, 59 N. Y. Supp. 
735. 

24 Coots v. City of Detroit, 75 Mich. 628, 43 N. W. 
Rep. 17. 

25 In re Tobin, 164 N. Y. 582, 58 N. E. Rep. 650, 53 
App. Div. 453,66 N. Y. Supp. 97. 
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employment and examination of teachers and 
prescribing their powers and duties.’’?® 

Where the retirement on pension of an 
employee is made dependent upon a resolu- 
tion adopted by a majority of a particular 
board, such board is vested with a discretion 
in the premises which, if fairly exercised, 
may not be controlled by mandate.?7 In- 
deed, in most cases is the proper board or 
commission vested with discretionary power 
to grant or withhold pension under such 
statutes. The discretion in such cases is not 
arbitrary, however, but is a legal, judicial 
discretion, which must be fairly exercised. An 
applicant’s claim to retirement or to pension 
may not be summarily rejected, but must be 
investigated and rejected only after investiga- 
tion.?* Upon the refusal of the proper board 
to determine any matter which it is charged 
to determine, mandamus will lie to compel 
a determination within the province of the 
board; but, consistently with general prin- 
ciples, upon an unfavorable determination 
the applicant may not have mandamus to 
compel further action. Nor may tie final 
act of placing one’s name on the pension 
roll be commanded until all preceding 
statutory steps have been taken by the regu- 
larly constituted authority in that regard.?® 
Even where, however, the power of the 
determining board is descretionary, an appli- 
cant for the relief provided by the statute 
may, upon stating facts prima facie entitling 
him to the relief sought, have an alternative 
writ of mandate compelling the placing of his 
name on the pension roll.?° 


°6 State v. Rogers (Minn. ), 91 N. W. Rep. 430. 

27 People v. Martin, 145 N. Y. 253, 39 N. E. Rep. 960; 
People vy. Bolster, 46 Hun, 232. 

28 Tobin v. Scannell, 64 App. Div.375, 72 N. Y. Supp. 
184; People v. Sturgis, 85 App. Div. 20,82 N. Y. Supp. 
953, affirmed, 176 N. Y. 563, 68 N. E. Rep. 1123. 

29 Karb vy. State, 54 Ohio St. 383, 43 N. E. Rep. 920. 

30 People v. Sturgis, 95 App. Div. 20, 82 N. Y. Supp. 
953, affirmed, 176 N.Y. 563, 68 N. E. Rep. 1123. Undera 
statute providing that upon the death of a mem- 
ber of the fire department, after ten years of 
service, his widow should be placed upon the pension 
roll and continued solong as she should remain un- 
married, and giving the commissioner the authority 
to determine the circumstances of the case, and fur- 
ther providing that the payment of the pension should 
not be obligatory, and that it might be suspendedif 
in the judgment of the commissioner, after investiga- 
tion and upon cause, such should be done, it was held 
that upon a petition for mandate, brought by the 
widow, setting forth such facts as prima facie entitled 
him to be placed upon the list, an alternative writ 
should go. Tobin v. Scannell, 64 App. Div. 375, 72 N. 
Y. Supp. 184. 





A proceeding for the retirement of an 
employee for disability and to procure the 
placing of his name on the roll of pensioners 
in the department in which he is employed is 
not to be construed as a removal under a 
statute authorizing removal only after a pub- 
lic trial before a proper officer, and the 
rights of such an employee as to the former 
matter are not measured or determined by 
the provisions of the latter enactment.*! 

As to the right of appeal in such matters, 
where none such is authorized by the 
statute, none will lie, and the determination 
by the proper board, officer or commission, 
of the matter of an applicant’s right to re- 
tirement or pension or to participate in such 
a fund is final and conclusive where such de- 
termination is of the matters within the 
statutory jurisdiction and has been made in 
good faith.*? 

GLenDA BurKE SLAYMAKER. 

Anderson, Ind. 


31 People v. Bryant, 28 App. Div. 480, 51 N. Y. 119. 
_ 8 Karb y. State, 54 Ohio St. 383, 43 N. E. Rep. 920. 








JUDG@MENT—BY CONSENT. 


BUNN v. BRASWELL. 





Supreme Court of North Carolina, September 26, 1905. 


A consent .judgment is a contract of the parties, 
made a matter of record by the court at their request, 
and must be construed as to any other contract. 


A consent judgment, declaring that defendant “has 
an equity to redeem” land on the payment to plaintiff 
of aspecified sum, and in case of the failure to pay 
the same within the time limited ‘defendant shal 
stand debarred absolutely” of all equity in the prem- 
ises, establishes the relation of mortgagor and mort- 
gagee between the parties. 


The words “defendant shal) stand absolutely de- 
barred” of all equity in the land, as used in the judg- 
ment, do not amount toa strict foreclosure, and de- 
fendant has the right to redeem. 


At the October term, 1888, of the superior court 
of Nash county, N. W. Boddie recovered judg- 
ment by default against Exum Brasweil, adjudg- 
ing him to be the owner and entitled to the pos- 
session of the tract of land in controversy. At 
the spring term, 1889, upon a motion to set the 
judgment aside, it was by consent adjudged ‘‘that 
said judgment is so far modified as to declare 
that the defendamt has an equity to redeem the 
land described in the complaint, upon the pay- 
ment to the plaintiff of $600 and interest from 
date and the cost of this action on or before the 
18t day of October next, and, if this payment is 
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made in full on or before that day the plaintiff 
will convey the said premises to the defendant; 
but, in case of his failure to make such payment 
within the time limited, the defendant shall stand 
absolutely debarred and foreclosed of and from 
any and all equity or other estate or interest in 
the premises. The former judgment, however, 
remains in full force, so far as it declares that the 
plaintiff is the owner and entitled to the possese 
sion of said land, and, if necessary, the clerk will 
issue a writ of possession.’” Exum Braswell re- 
mained in possession until his death, when the 
defendant, who succeeded to sucb possession and 
rights as he had, continued therein until the in- 
stitution of the action and other proceedings set 
forth in the transcript. Upon the death of N. 
W. Boddie, his rigbts in respec: to said land 
vested in the plaintiff. On the 14th day of April, 
1900, a civil action was instituted in the superior 
court, by Mrs. L. C. Boddie, who then represented 
the title of N. W. Boddie, deceased, against Exum 
Braswell. In the complaint filed therein the 
plaintiff avers ownership in herself, and wrong- 
ful possession by defendant. At the spring term, 
1900, judgment by default was entered. At the 
spring term, 1901, the heirs at law of Braswell 
were permitted to come in and make themselves 
parties defendant, the judgment was set aside, 
and defendants allowed to file answer. They an- 
swered, averring that the judgment of spring 
term, 1889, in the original action, was a final set- 
tlement of the rights of the parties, and that the 
terms thereof were complied with by Exum Bras- 
well, by paying the sum therein adjudged to be 
due N. W. Boddie. They also pleaded the 10- 
year statute as a bar to the action. On the 29th 
day of November, 1901, upon application of the 
plaintiff, the clerk of the superior -court of said 
county made an order directing that a writ of as- 
sistance issue upon the judgment of spring term, 
1889. Pursuant thereto such writ was issued to 
the sheriff of said county, commanding him to 
eject the defendants from said land and put the 
plaintiffs in possession thereof. The defendants 
thereupon made a motion before the said clerk to 
withdraw said writ, for that more than 10 years 
had elapsed since tbe rendition of said judgment, 
that no execution had issued thereon, that no no- 
tice had been given of the motion for the issuance 
of said writ, and that the jndgment was barred 
by the statute of limitations. The plaintiffs, re- 
spondents to said motion, filed answer to the af- 
fidavit upon which the motion was made, admit- 
ting the matters of record and denying that the 
possession of the defendants or their ancesior 
was or had been adverse to the plaintiff. The 
said answer set forth ‘that the relation estab- 
lished by the judgment [of spring term, 1889] 
between the plaintiff and defendant was that of 
mortgagor and mortgagee, with the mortgagor 
in possession and clothed with the right to re- 
deem under said decree of strict foreclosure,” 
and that the heirs of Exum Braswell took subject 
to the rights of N. W. Boddie. The clerk with- 





drew the writ, and plaintiffs appealed to the 
judge. The original action and appeal coming 
on for hearing by consent, the two records were 
consolidated and heard at the May term of Nash 
superior court, where judgment was rendered for 
plaintiffs, to which defendants excepted and ap- 
pealed. No evidence of payment of the $600 was 
introduced. 


Connor, J. (after stating the facts): ‘There 
is nothing in the complaint filed in the action of 
fall term, 1888, to indicate the source or quality 
of the title of N. W. Boddie. The judgment of 
spring term, 1889, being by consent, is to be con- 
strued as any other contract of the parties. It 
constitutes the terms of an agreement of the par- 
ties, made a matter of record by the court at their 
request. Gaston, J.,in Wilcox v. Wilcox, 36 N. 
Car. 36, says that a consent judgment ‘‘is the de- 
cree of the parties.’’ Dillard, J.,in Edney v. 
Edney, 81 N. Car. 1, says: **A decree by consent 
is the decree of the parties put on file with the 
sanction and permission of the court, and in such 
decrees the parties, acting for themselves, may 
provide as to them seems best concerning the 
subject-matter of the litigation.”” Vaughan v. 
Gooch, 92 N. Car. 524. The judgment is there- 
fore to be construed in the same way as if the 
parties had entered into the contract by writing 
duly signed and delivered. 

The plaintiff, in her answer to the motion to 
withdraw the execution, contended that the re- 
lation established between the parties by the 
judgment was that of mortgagor and mortgagee; 
the defendant being the mortgagor in possession. 
The defendants in this court make the same con- 
tention, while the plaintiff here insists that the 
judgment established the relation of vendor and 
vendee; the vendee being in possession. The 
learned counsel calls our attention to the provi- 
sion that the plaintiff is declared to be the owner 
of the land, and, upon payment of the amount 
fixed, is directed to convey it to the defendant. 
This, he insists, excludes the idea tbat the de- 
fendant was the owner, and the plaintiff the 
mortgagor. There is certainly much force in 
this view. On the other hand, the defendant’s 
counsel, in their well-considered brief and ex- 
cellent oral argument, contend that the declara- 
tion that the defendant ‘‘has an equity to redeem 
the land’’ shows clearly that the relation of 
mortgagor and mortgagee, at that time and 
theretofore, existed between the parties, and not 
that he was by the judgment given such equity; 
that the judgment was a recognition of the exist- 
ence thereof. ‘They further insist that the term 
“equity to redeem’”’ is well defined and applicable 
to no other relation than that of mortgagor and 
mortgagee. From this position counsel contend 
that, notwithstandi-e the provision in the judg- 
ment that, upon fa pay the amount fixed 
by October 1, 18§ dant shall be forever 
debarred and fe: any equity, etc., in 
said lands, th« tinued to exist. and 
that after de- sion of the defendant 
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continued to be that of mortgagor and not ten- 
ant, and that at the end of 10 years the plaintiff 
was barred by subsection 3, § 152, of the Code. 
This defense is not based upon the idea that the 
possession of Braswell was adverse to the plaint- 
iff. It is conceded that the authorities cited by 
plaintiff, in her answer to the motion to with- 
draw the execution, sustain the position that the 
possession of the mortgagor is not adverse to the 
mortgagee. Parker v. Banks, 79 N. Car. 480. 
The plaintiff contends that, after default, the de- 
fendant was the tenant of the plaintiff at suffer- 
ance, and that until by some unequivocal act on 
his part the character of his tenure could not be 
changed. We do not think that in any aspect of 
the case the question of adverse possession arises. 
It has been found difficult to define satisfactorily 
the tenure of the mortgagor in possession. Rod- 
man, J., in Jones v. Hill, 64 N. Car. 198, said: 
‘If a mortgagor remains in possession after the 
forfeiture of the property, he remains only by 
permission of the mortgagee. Insuch case the 
mortgagor has sometimes been called a tenant at 
will or sufferance, and sometimes a trespasser; 
but he is properly neither. His position cannot 
be more accurately defined than by calling him a 
mortgagor in possession,’’ but he may be ejected 
at any time by the mortgagee without notice. 

Do the terms of the judgment of spring term, 
1889, establish the relation of mortgagor and 
mortgagee? In discussing the character. of an 
instrument involving the same question, Ruffin, 
C.J., said: ‘The case is not free from doubt 
upon the first point. The character of the con- 
veyance is to be determined by the intention of 
the parties, and if that, however ascertained, 
was that it should operate as a security, the court 
so regards it and the debtor will be entitled to 
redeem.”’ Gillis v. Martin, 17 N. Car. 472, 25 
Am. Dec. 729. In Wilson v. Weston, 57 N. Car. 
349, the deed provided: ‘-The said Wilson shall 
have the privilege of redeeming * * * by 
ptying the said Weston * * * the said sum 
of $35 on or before the expiration of six months.” 
Ruffin, J., said: ‘There may be in some cases 
much difficulty in distinguishing between a mort- 
gage and a conditional sale; but there are very 
decisive evidences of the true character of this 
transaction. The deed of itself imports prima 


Jacie a security and not a sale, by the proviso for 


the privilege of redeeming the negroes, which, 
between these parties, is equivalent to a techni- 
cal condition on which an equity of redemption 
would arise, as denoting the intent of the 
parties.”’ Mason v. Hearne, 45 N. Car. 88; Rob- 
inson v. Willoughby, 65 N. Car. 520, Rodman, 
J., saying: ‘If a transaction be a mortgage in 
substance, the most solemn engagement to the 
contrary, made at the time, cannot deprive the 
debtor of his right to redeem; such a case being 
on grounds of equity an exception to the maxim, 
Modus et conventio vincunt legem.”? It is to be re- 
gretted that, for the purpose of aiding us in con- 
struing the terms of the contract oragreement of 
the parties as embodied in the consent judgment, 





we hive no evidence or information in regard to 
the status of the title prior to the judgment of 
fall term, 1888, The defendants, in their affi- 
davit made before the clerk, say that Exum Bras- 
well, their ancestor, owned and had possession 
of the land since 1833. Whether Mr. Boddie ever 
owned the land, or how he acquired a right to it, 
or to have $600 paid bim as a condition upon which 
he was to convey it to Braswell, does not appear. 
The term “right to redeem” is appropriate to ex- 
press the right, interest, or estate of a mortgagor, 
and not a vendee. When we speak of the interest 
of one in, or right to, real estate as an ‘“‘equity of 
redemption,’ which is synonymous with “right 
to redeem,’’ we understand that reference is 
made to the status of a mortgagor, not a vendee 

We are also impressed with the expression that 
the defendant ‘thas a right to redeem.”’ The 
language clearly conveys the idea that some such 
relation in respect to the land then existed be- 
tween the parties. The judgment of fall term, 
1888, is not inconsistent with the suggestion that 
the plaintiff's title was not absolute, but subject 
to the right to redeem. The judgment of fall 
term, 1888, and the consent judgment, when 
read together, as they should be to ascer- 
tain the intention of the parties, is consistent 
with the contention of the defendant. Watkins v. 
Williams, 123 N. Car. 170,31 8. E. Rep. 388. The 
mortgagee is the owner, and in an action for that 
purpose entitled to the possession of the mort- 
gaged estated. Upona careful consideration of 
the terms of the consent judgment, in the light 
of the authorities, we are of the opinion that the 
relation of mortgagor and mortgagee was recog- 
nized, or at least established. 


The plaintiff insists that, conceding this to be 
true, the judgment expressly declares that upon 
failure to pay the debt on or before October 1, 
1889, the defendant shall be barred and fore- 
closed of his right or equity to redeem; that by 
this provision in the judgment there was a strict 
foreclosure; that after the day fixed the default 
of the defendant deprived him of any and all in- 
terest in the land. In that view his possession 
was either adverse, in which case the plaintiff 
would not be barred until the expiration of 20 
years, or the possession was permissive, and no 
length of time would bar the entry of the plaintiff. 
Treating the judgment as the agreement of the 
parties, in what respect does it differ from a com- 
mon-law mortgage, in which it is always pro- 
vided that upon default ‘‘the said deed and every 
part thereof shall remain in full force and 
effect?” It was to prevent the hardship grow- 
ing out of the forfeiture wrought by the terms of 
the deed in a court of law that equity came to the 
mortgagor and permitted him to redeem, not- 
withstanding the forfeiture by paying the debt 
within a reasonable time. In this way the right 
to redeem came into existence, and from this 
purely equitable right, or right to relief in 
equity, was evolved the mortgagor’s equity of 

edemption, which came to be and is now recog- 
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nized as an estate orinterest in the land. subject 
to sale under execution, to dower, and to many 
other incidents of a legal estate in land. Courts 
of equity, for the purpose of preserving without 
impairment this right to redeem notwithstanding 
the forfeiture, refused to recognize or enforce 
agreements, made at the time of the execution of 
the mortgage, releasing orin any manner depriv- 
ing the mortgagor of his equity. Fror this refus- 
al of the chancellors, the maxim came into exist- 
ence, ‘Once a mortgage always a mortgage,” 
which has been strictly adhered to by the courts 
in England and this country, so that itis a well- 
settled doctrine that by no agreement made by 
the parties can the equity of redemption be de- 
stroyed. While in exceptional cases the court 
would render a decree of strict foreclosure, it was 
only done where it clearly appeared that the 
rights orinterests of the mortgagor were not in- 
juriously affected. Ruffin, C. J., in Gillis v. 
Martin, supra, after holding that the instrument 
before the court was a mortgage, said: ‘But no 
agreement, at the time of the contract, that the 
purchaser shall, in default of the debtor, become 
absolute owner, even at an increased price, is 
permitted by the court to bar redemption, if the 
subject was once redeemable.’ The principle is 
strongly stated by Mr. Justice Field, in Peugh v. 
Davis, 96 U. S. 332, 24 L. Ed. 775: ‘‘It is also 
an established doctrine that an equity of redemp- 
tion is inseparably connected with a mortgage; 
that is to say, so long as the instrument is one of 
security, the borrower has in a court of equity a 
right to redeem the property upon payment of 
the loan. This right cannot be waived or aban- 
doned by any stipulation of the parties made at 
the time, even if embodied in the mortgage. 
This is a doctrine from which a court of equity 
never deviates. Its maintenance is deemed es- 
sential to the protection of the debtor, who, un- 
der pressing necessities will often submit to ruin- 
ous conditions, expecting or hoping to be able 
to repay the loan at its maturity, and thus prevent 
the conditions from being enforced and the prop- 
erty sacrificed.” In Macauley v. Smith, 132 N. 
Y. 524, 30 N. E. Rep. 997, Landon, J., said: 
‘The agreement to turn a mortgage into an ab- 
solute deed in case of default is one that finds no 
favor in equity. The maxim, ‘once a mortgage 
always a mortgage’ governs the case.’’ InJones 
on Mortgages, vol. 1, § 251, itissaid: ‘*Generally 
every one may renounce any privilege or sur- 
render any right he has; but an exception is 
made in favor of debtors who have mortgaged 
their property, for the reason that their necessi- 
ties often drive them to make ruinous conces- 
sions in order to raise money.’’ This court has 
always rigidly enforced the maxim invoked by 
the defendants. Ruffin, C. J., in Fleming v. 
Sitton, 21 N. Car. 621, speaking of the parties in 
foreclosure suits, says: ‘‘Of late years a benefi- 


cial practice has gained favor, until it may be 
considered established in this country not abso- 
lutely to foreclose in any case, but to sell the mort- 





gaged premises and apply the proceeds in satis- 
faction of the debt.’’ Jones on Mortgages, § 1538 
et seq. Treating the consent judgment as the 
agreement of the parties, rather than the judicial 
determination of their rights, we are brought to 
the conclusion that, notwithstanding the provis- 
ion of strict foreclosure, the relation of mort- 
gagor and mortgagee continued to exist between 
them. 

The case was heard by his honor upon the 
reeord. The judgment must be reversed, and the 
case remanded, with permission to the plaintiff, 
if so advised, to amend her eomplaint by asking 
for a decree of foreclosure by a sale of the prop- 
erty. The defendants may then interpose such 
defenses as they may be advised, so that the 
rights of the parties may be settled in accordance 
with this opinion. ‘It is so ordered. 


Nore.— Construction of a Consent Judgment as to 
Forfeiture of Right to Redeem from Mortgage.— 
Generally parties to a cause may consent that the 
court enter a judgment or decree in accordance with 
an arrangement or agreement made between them- 
selves, and when such judgment is entered it becomes 
both a judgment and a contract. It is a contract to be 
construed as any other contract, and it is also a judg- 
ment to be enforced as any other judgment. And this 
is so whether the state of the litigation is such as to 
support the judgment rendered or not. Thus, if the 
judgment is based upon the consent of the parties, it 
is valid and enforceable, though rendered upon 
pleadings that do not set forth a cause of action sufti- 
cient to sustain the judgment, so long as the matter 
adjudicated is within the jurisdiction of the court. 
Liessing v. Cunningham, 55 Tex. 231. And when en- 
tered a consent judgment is of the same force, effect 
and validity as any other judgment, and cannot be 
opened after final adjournment of the term on the 
ground that the consent or agreement was unauthor- 
ized. Craven v. Canadian Pac. R. Co., 62 Fed. Rep. 
170. However, if the only correction to be made is of 
a mere clerical error, or a miscalculation in some 
arithmetical operation, where all parties are agreed 
on the basis of calculation, then a nunc pro tunc entry 
may be made. Stewart v. Stewart, 40 W. Va. 65. But 
if such judgment is entered on a mutual mistake o 
fact, then, like any other contract, it may be set aside 
or reopened. Saleski v. Boyd, 32 Ark. 74. Where it 
appears that there has been no fraud or mistake, but 
only some irregularity of procedure, then the judg- 
ment will not be set aside. Jones v. Webb,8 S. Car. 202 

But it must always be borne in mind that a consent 
judgment is no greater in force or effect or privilege 
than any other contract, and therefore cannot contra- 
vene the law. Thus, when the statute provides that 
no judgment of partition shall be rendered until the 
estate in which the land is embraced has been finally 
settled, a judgment of partition rendered by consent 
of the parties is void where the record shows that it 
was rendered before final settlement of the estate. 
Tuppery vy. Hartrung, 46 Mo. 135. A consent judg- 
ment must be as its name implies, entered on the 
consent of both parties, and the court cannot modify 
the offer of one party to conform to the exactions of 
another, and then enter a consent judgment on such 
modified offer. Gaines v. Heaton, 100 Ill. App. 26. It 
is essential that the parties agree and consent to the 
judgment, and when they do so, then the judgmen 
may be entered in accordance with that consent with- 
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out regard to the pleadings or the evidence in the 
cause. Seiler v. Union Mnfg. Co., 50 W. Va. 208. And 
it is no objection thereto that the damages awarded 
exceed the amount justified by the petition. Thus, 
in Casler v. Chase, 60S. W. Rep. 160, 160 Mo. 418, the 
petition laid plaintiff’s damages at $100, but the judg- 
ment was rendered on the agreement of the parties 
for $225. It was held that this was no reason for re- 
versing the judgment, as the defendant had brought 
about the result by his own solemn agreement. Or 
that the damages claimed are unliquidated. This 
question was before the court in Maxwell v. M., K. & 
T. R. R., 91 Mo. App. 582, and it was held that al- 
though the damages claimed were unliquidated, the 
parties might consent that judgment be given for a 
specific sum. 

As to Mortgages.—Originally a mortgage was a 
conveyance of land, sometimes in fee, sometimes for 
a less estate, with a stipulation called a clause of de- 
feasance, by which it was provided that in case acer- 
tain sum of money were paid by the feoffer to the 
feoffee on a day named, the conveyance should be 
void, and either the estate should, by virtue of the 
defeasance revest in the feoffer, or he should be enti- 
tled tu call upon the feoffee for a reconveyance of the 
same. The fee vested in the mortgagee from the date 
of the conveyance, subject to the condition of being 
defeated by the performance of the stipulation on the 
part of the mortgagor. On the other hand, if the 
money was not paid the estate in the mortgagee be- 
came absolute, and the mortgagor lost his property 
altogether. It was the rule in equity, however, to 
consider the mortgagee in point of fact only a security 
for the debt, and that upon payment of the debt, 
together with a penalty for the delay, to-wit, interest, 
the mortgagor ought to have his property returned to 
him. Hence, arose the privilege on the part of the 
mortgagor, which is now known as the mortgagor’s 
equity of redemption. This equity of redemption is 
an estate which may be devised or granted. And the 
equity of redemption which arises at the time the 
mortgage is executed enters into and becomes a part 
of the mortgage contract. Itisa rule of property, as 
obligatory on the federal courts as on the state courts. 
Singer v. McCulloch, 24 Fed. Rep. 667. 

The old common law strict foreclosure, i. é., by en- 


try upon the Jand mortgaged, is still allowed in some ; 


states, to-wit: Nebraska, Woods v. Shields, 1 Neb. 
453; New Jersey, Bates v. Conrow, 11 N. J. Eq. 137; 
Massachusetts, Briggs v. Richmond, 27 Mass. 391; 
New Hampshire, Hunt v. Stiles, 10 N. H. 466, and in 
Illinois, where there are no other incumbrances on 
tke property, and where the mortgagee shows to the 
court that the mortgagor is insolvent and the property 
mortgaged is of less value than the amount of the 
mortgage debt. Farrel v. Parlier, 50 Ill. 274; Brahm 
v. Dietch, 15 I]. App. 331. In Iowa and Missouri no 
strict forec!osure is allowed, but the property must be 
sold and the proceeds applied to the payment of the 
mortgage debt. Kramer v. Rebman, 9 Iowa, 114; 
Gamut v. Gregg, 37 Iowa, 573; Davis v. Holmes, 55 
Mo. 349; 'O’Fallon v. Clopton, 89 Mo. 284. 

In those states where strict foreclosure is allowed, 
the foreclosure of a mortgage by entry is in no strict 
sense a payment; it is a payment pro tanto, leaving 
the mortgagee to sue for the difference between the 
amount of the debt and the value of the land at the 
time of the foreclosure. Briggs v. Richmond, 27 Mass. 
391; Morse v. Merritt, 110 Mass. 458; Hunt v. Stiles, 
10 N. H. 466; Smith v. Packhard, 19 N. H. 575. And 
the question of the value of the land is one of fact to 
be determined by all the evidence. Lane v. Barron, 





64 N. H. 277. In the event of foreclosure by sale, there 
is no common law or equitable right of redemption. 
All right of redemption is cut off, unless the statute 
of the state wherein the land lies confers such right 
after sale. Parker v. Dacres, 130 U. 8.43; Mayer v. 
Farmers’ Bank, 44 Iowa, 212. 

As to whether a given instrument constitutes a 
mortgage or a conditional sale, itis now the rule, as 
it has long been, that whenever the transaction had 
its origin in a proposition for a loan, or the relation 
of debtor ard creditor existed between the parties, 
the courts are inclined to treat the instrument as a 
mortgage, and not as a conditional sale. Lack’s Adm. 
v. Palmer, 26 Ala. 312; Trucks v. Lindsley, 18 Iowa, 
504; Pioneer Gold Mining Company v. Baker, 23 Fed. 
Rep. 258. ALBERT E. HAUSMAN. 

St. Louis, Mo. 








JETSAM AND FLOTSAM. 


HOW HEINSFURTER GOT HIS CASE CONTINUED. 


In 1878 Parkersburg was dry. That is, there was 
no license. The town was dry, but of course its in- 
habitants’ thirst was slacked. Heinsfurter ran his 
saloon full blast, and his name soon ornamented the 
state docket Nos. 1 to 137, and each term increased his 
prominence and afforded new promises of contribu- 
tion to the school fund. His counsel was West Vir- 
ginia’s wag, now Senator Chas. T. Caldwell, whose 
wit and humor hascheered his fellowmen in court 
room, at festal boards, lunch counters and lecture 
platforms, these years, then young in years, but 
not in experience. It wasthe last call and the judge 
had announced that the air was filled with complaints 
that these cases were not disposed of, and that they 
must be tried thenand there. Heinsfurter was noti- 
fied, but said his counsel must work some trick and 
put them off or he would be ruined in his business. 
“Well,” said Caldwell, ‘the only way I can think of 
is for you, Heinsfurter, to swear that my old partne1 
is yourcounsel, that vou rely upon him, and lack 
confidence in me, and are unwilling to go to trial 
without my old partner,” reference being intended to 
lack of confidence because of youth. 

After dinner Heinsfurter was on hand with Cald- 
well, busily writing at the table. The case was called, 
and Heinsfurter, who had the happy faculty of get- 
ting matters twisted when trying to keep them 
straight, asked for continuance because of his coun- 
sel’s absence. ‘“‘Why,” said the judge, ‘Mr. Cald- 
well is your attorney and has always represented you 
these years that these cases have beenon the docket, 
and he is here.”” ‘‘Why,’’ said Heinsfurter, ‘I lack 
confidence in Caldwell; you know he is a damned 
rascal and you would not trust him to do anything for 
you.” 

Mr. Caldwell, with great indignation, arose and 
asked the court to excuse him from further repre- 
senting aman who entertained such opinion of him. 
The judge stormed, and the Jew and his attorney 
quarreled and hurled epithets at each other that made 
the rest of the bar dodge inkstands expected to fly 
through the air. And of course the case was con- 
tinued. 

By the next term Heinsfurter had gone to Balti- 
more, and having done business without license, 
there were no bondsmen liable and the case ‘went off 
the docket. 
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CORRESPONDENCE. 


LIMITATIONS UPON THE RULE THAT CRIMINAL IN- 
TENT MAY BE PRESUMED FROM THE ACT ITSELF. 


Editor ofthe Central Law Journal: 

In a discussion in your issue of January 5, 1906, 
of the case of Jones v. Commonwealth, 89 S. W. 
Rep. 174, the facts in many respects are a little 
stronger than the cases known in the East, as 
for instance, Commonwealth v. Merrill, 80 Mass. 415, 
in which there was a different conclusion by that 
learned court. The supreme court of our state per- 
mits aconviction under very peculiar circumstances, 
and allows the jury to guess at the intent of the pris- 
oner, and assume that there existed a felonious in- 
tent when the facts were as consistent with an intent 
to commit robbery or a simple assault and battery, as 
in the case of Commonwealth v. Bell, 13 P.S. Sup. 
Court, p. 576. Weare glad to notice your discussion 
of the case referred toin your recent issue as courts 
frequently lose sight of those well settled principles 
which should also be applied, and which are often 
the only safeguard of the defendant no matter how 
much the offense which is really attempted, shocks the 
sense of propriety of the public. 

SINGLETON BELL. 

Clearfield, Pa. 





BOOK REVIEWS. 





SPECIAL VERDICTS. 


A manual relating to Special Verdicts and Special 
Findings by Juries, by George B. Clementson, of the 
Wisconsin bar, isa work which comes to the profes- 
sion to fill a need in a matter which is growing in 
favor the country over. The demand for a finding 
upon the controlling facts in a case is certainly di- 
rected towards the obtaining of justice, for it can not 
but be admitted, that the directing of the mind of the 
juryman to the special facts which are most impor- 
tant to be considered in determining the right ofa 
controversy, is a far better method of reaching jus- 
tice, than to leave the jury to determine all the issues 
by a general verdict. There seems to be no special 
work covering the ground except the one under re- 
view. We have enough works now on many sub- 
jects, such as Contracts, Torts, Criminal Law, etce., 
and it seems as though any new works on such sub- 
jects can now rest without addition for some time to 
come, but here isa work that the profession should 
welcome and upon which subject there is need for in- 
struction, and which is well handled by Mr. Clement- 
son under the following heads: 1. Origin and His- 
tory of Special Verdicts and Findings. 2. Question- 
tioning as to Grounds of Verdict—New England 
Practice. 3. Synopsis of Statutes Concerning Special 
Findings — Object and Effect — Constitutionality. 
4, Distinction Between Special Verdict and Findings 
in Response to Interrogatories—In What Cases Spe- 
cial Findings May be Required — Discretion of Court. 
5. Request for Interrogatories — Preparation, Form 
and Requisites— Materiality—Withdrawal. 6. Instruc- 
tions — Argument. 7. Findings. 8. Judgment on 
Findings Notwithstanding General Verdict. 9. New 
Trial—Venire de Novo—Appeal. Chapters 10, 11, 12, 
13 and 14 are given to special verdicts and chapter 15 
is given to special verdicts in criminal cases. We ap- 
prehend that the reading of the headings of the chap- 
ters of this work, will convince many of us that it is 
a book worth while, and that we will learn something 





of importance in the general practice of trial by jury. 

We commend it to our readers. It is published by 
the West Publishing Co., of St. Paul, Minn., and is 
contained in 350 pages. 


DOMESTIC RELATIONS. 


Domestic Relations, by Joseph R. Long, Professor 
of Law in Washington and Lee University, is a most 
excellent work, and one which may not only be read 
with profit by the law student, for which it is es- 
pecially intended, but is a good work for every one to. 
read. Every law student should read not less than 
two works upon this important subject and this work 
by Professor Long is one the CENTRAL Law JOUR- 
NAL does not hesitate to recommend as one of such 
works. It is exceedingly well adapted for the in- 
struction of beginners. It is divided into four parts. 
The first, husband and wife, to which he rightly de- 
votes much the must space. He treats marriage not 
as a contract but a status. Six chapters of the twelve 
contained in the book are given to this part, which 
relate tothe nature of marriage, the essentials ofa 
valid marriage, conflict of laws, proof of marriage, 
legal consequences of marriage, the dissolution of 
marriage. Part two relates of parent and child, the 
duties, liabilities and rights of parents. Part three 
relates to guardian and ward, and part four toin- 
fancy. He cites numerous cases to support the pro- 
positions. Though he does not pretend to have ex- 
hausted the cases, yet it will be found that these 
cases are selected with a fine discrimination which 
the practicing lawyer will more fully appreciate. 

The work is contained in 455 pages and is published 
by the Keefe-Davidson Co., St. Paul, Minn. 


WEBB ON ELEVATORS. 


This work has passed to its second edition. It 
is on a subject for which there is a growing demand 
for sucha treatise. It is hardly necessary to say that 
this work is well done and up to date, as Mr. James 
Avery Webb the author is also author of several ex- 
cellent works. The second edition improves the first 
greatly and comprises all the cases upon the subject 
to date. We cheerfully commend it. 

It is published by the F. H. Thomas Law Book Co. 
of St. Louis, in one well bound volume of 375 pages. 








BOOKS RECEIVED. 





Principles of Contract at Law and in Equity, a Treat- 
ise on the General Principles Concerning the Val- 
idity of Agreements in the Law of England and 
America. By Sir Frederick Pollock, Bart., of Lin- 
coln’s Inn, Barrister at Law. Third American from 
the Seventh English Edition, with Annotations and 
Additions. By Gustavus H. Wald, Late Dean of 
the Law School of the University of Cincinnati, and 
Samuel Williston, Weld Professor of Law in Har- 
vard University. New York: Baker, Voorhis & 
Company, 1906. Sheep, pp. 1140. Price $6.00. Re- 
view will follow. 


A Treatise on the Principles and Practice of the Ac- 
tion of Ejectment and Statutory Substitutes. By 
Geo. W. Warvelle, LL.D., Author of a Treatise on 
Abstracts of Title, The Law of Vendor and Pur- 
chaser, Principles of Real Property, ete. Chicago: 
T. H. Flood & Company, 1905. Sheep, pp. 737. 
Price $6.00. Review will follow. 
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Cyclopedia of Law and Procedure. William Mack, 
Editor-in-Chief. Volume XIX. New York: The 
American Law Book Company, 1905. London: 
Butterworth & Company, 12 Bell Yard. Review 
will follow. 








HUMOR OF THE LAW. 





A certain Philadelphia lawyer was one evening at a 
friend’s house when a rather pompous member of the 
bar of the Quaker City was seeking to convey to the 
company the impression that his income from the 
practice of his profession was exceedingly large. 

“Gentlemen,” the pompous lawyer was saying, ‘“‘I 
have to earn a good deal. It may sound rather in- 
credible, but my personal expenses are over fifteen 
thousard dollars a year. It costs me that to live!’’ 

“That’s too much,” interjected the lawyer first 
mentioned, ‘‘I wouldn’t pay it—it isn’t worth it!”— 
Woman’s Home Companion for February. 








WEEKLY DIGEST. 
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1. ABATEMENT AND REVIVAL—Pleading.—A plea to the 
merits, filed simultaneously with a plea to the jurisdic- 
tion, waives the latter plea. — Patnam Lumber Co. v. 
Ellis- Young Co., Fla., 39 So. Rep. 193. 

2. ADJOINING LANDOWNERS —Abandonment of Grade 
Crossing.—Right of abutting owner to recover damages, 
where railroad company occupies public highway and 
supplies another inconvenient to him.—Foust y. Penn- 
sylvania R. Co., Pa., 61 Atl. Rep. 829. 

3. ADVERSE PossEss1ON—Color of Title.—A deed exe- 
cuted by a town held to give color of title to the grantee. 
—Capen’s Adm’r v. Sheldon, Vt., 61 Atl. Rep. 864. 

4. ADVERSE POSSESSION—Different Possessions.—One 
entering on land on which there are others claiming it 
as their own held to acquire no right by adverse posses- 
sion beyond his close.—Phillips v. Beattyville Mineral 
& Timber Co., Ky., 88 S. W. Rep. 1058. 

5. ADVERSE POSSESSION—Title Acquired.—Possession 
by bona fide purchasers and their vendors for more than 





30 years held to give perfect title.—Slusher v. Howard, 
Ky., 83 S. W. Rep. 1109. 

6. APPEAL AND ERROR— Award in Proceedings to Con- 
demn Land.—In proceedings to condemn land, error of 
the court in appointing 12 men to act as jurors aftera 
challenge to the array had been sustained, instead of is- 
suing a new venire, held: harmless.—Hartshorn v. IIli- 
nois Valley Ry. Co., Ill., 75 N. E. Rep. 122. 

7. APPEAL AND ERROR—Defective Record.—An appeal 
from an order denying leave to sue a receiver will be 
dismissed, where the facts are not incorporated in the 
statement of facts or bill of exceptions. — Whitehouse v. 
Nelson. Dry Goods Ovo., Wash.,82 Pac. Rep. 161. 

8. APPEAL AND ErRROR—Demurrer to Replications.— 
Where certain replications to certain pleas were not 
proven beyond adverse inference, the error in overrul- 
ing a demurrer to another replication to the same pleas 
held prejudicial.—Continental Ins. Co. v. Parkes, Ala., 39 
So. Rep. 204. 

9. APPEAL AND ERROR—Interlocutory Judgment:—The 
supreme court has no jurisdiction to pass on an assign- 
ment of error on overruling a demurrer to the answer 
on an application for mandamus, where the trial court 
holds that the answer raised a question of fact and re- 
fers the issue to the jury.—Mineral Bluff Board of Kdu- 
cation v. City of Mineral Bluff, Ga., 51S. E. Rep. 577. 

10. APPEAL AND ERROR—Harmless Error.—Under the 
Code provision that a judgment shail not be reversed for 
an error not affecting the substantial rights of the com- 
plaining party, the overruling of a motion to make the 
answer more specific held not reversible error.—Craft v. 
Barron, Ky., 88 S. W. Rep. 1099. 

1l. APPEAL AND ERROR—Opening Default Judgment.— 
An order granting a motion to set aside a default judg- 
ment will not be interfered with on appeal, in the ab- 
sence of a clear showing of abuse of discretion.—Hark- 
ness v. Jarvis, Mo.,88 S..W. Rep. 1025. 

12. APPEAL AND ERROR—Reversal of Nonsuit.—A non- 
suit to which plaintiff was driven by erroneous exclu- 
sion of evidence held not to be sustained on account of 
the pleadings, which plaintiff had no opportunity to 
amend.—Bonner v. Stotesbury, N. Car.,518. E. Rep. 781. 

13. APPEAL AND ERkKOR—Wife’s Separate Acknowl- 
edgment.—A notary’s certificate to a mortgage held to 
sufficiently certify that the mortgagor’s wife personally 
appeared before the officer and acknowledged the in- 
strument.—Sandlin v. Dowdell, Ala., 39 So. Rep. 279. 

14. ATTACHMENT — Enforcement of Judgment. — A 
judgment in attachment in which the defendant does 
not appear is enforceable only in rem on the property 
levied on.—Bainbridge v. Allen, N. J.,61 Atl. Rep. 706. 

15. ATTORNEY AND CLIENT—Right to Discharge At- 
torney.—Where an attorney, under contract to render 
services for his client, fails to pay over on demand the 
amount due the client under the contract, the client 
may discharge him.— Goodin v. Hays, Ky., 88 8. W. 
Rep. 1101. 

16. BANKRUPTCY—Adverse Claim to Property. — An 
adverse claim to property in the possession ofa bank- 
rupt, and which passed into the hands of his receiver, 
will not be determined summarily on affidavits where 
issues of fact are joined, but the property will be re- 
tained until the claimant’s right has been established in 
a plenary suit.—In re Mundle, U.8.D. C., 8.D.N. Y., 
139 Fed. Rep. 691. 

17. BANKRUPTCY—Preferences.—Where creditors filed 
a petition in bankruptcy, alleging a preference, und the 
trustee sued the preferred firm, the adjudication in 
bankruptcy was conclusive of the insolvency, but did 
not estop defendants from setting up that for fraud 
they rescinded the sale and retook the goods. — John 
Silvey & Co. v. Tift, Ga., 51S. E. Rep. 748. 

18. BANKRUPTCY—Provable Claims.—Notes executed 
by a bankrupt corporation for the amount of sight 
drafts drawn on it and cashed by the claimant held 
valid, on evidence that the drafts were in renewal of 
others which the bankrupt had accepted.—_Inre New 
York Car Wheel Works, U. 8. D. C., W. D. N. Y., 189 Fed. 
Rep. 421. 
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19. BANKRUPTCY—Right of Set-off.—Bankr. Act, § 68a 
which provides for a set-off of mutual debts or mutual 
credits, does not authorize the setting off against the 
claim of a Jandlord for rent under a lease to the bank- 
rupt ofan unliquidated claim for damages in favor of the 
bankrupt, sounding in tort and arising independently of 
the contract of lease.—Jn re Becker Bros., U. 8S. D. C., 
M. D. Pa., 13 9F ed. Rep. 366. 

20. BANKRUPTCY—Securing Attorney’s Fee.—The legal 
services to be performed for which an insolvent con- 
teu.plating bankruptcy may contract for with his at- 
torney, or make payment for by a transfer of property, 
under Bankr. Act, July 1, 1898, § 60d, are such as are 
rendered in aid of bankruptcy proceedings and for the 
benefit of creditors.—Jn re Hasenger, U. 8. C. C. of App., 
Kighth Circuit, 139 Fed. Rep. 623. 

21. BANKS AND BANKING—Extent of Liability.—The 
amount of the recovery in an action against a bank for 
its negligent failure to collect a check received for col- 
lection is not necessarily the amount of the check.—Jef- 
ferson County State Bank v. Hendrix, Ala., 39 So. Rep. 
295. 

22. BANKS AND BANKING—Power to Guarantee Draft 
of Third Person.—A national bank has no power to guar- 
anty the draft of a third person .— National Bank of 
Brunswick vy. Sixth Nat. Bank, Pa.,61 Atl. Rep. 889. 

23. CARRIERS—Condition as to Damages in Bill of Lad- 
ing.—The words “loss or damage,” in a bill of lading 
limiting liability, held not to include damages for loss 
of market by delay in transportation.—Johnson yv. Mis- 
souri, K. & T. Ry. Co. of Texas, 95 N. Y. Supp. 182. 

24. CARRIERS—Damages for Misdelivery of Stock.— 
Failure of a shipper to accompapy his stock, as required 
by the contract of affreightment, held not to relieve the 
carrier from liability for misdelivery.—Southern Ry. 
Co. v. Webb, Ala., 39 So. Rep. 262. 


25. CARRIERS—Delay in Transporting Cattle. — In an 
action against a carrier for delay in transporting cattle, 
held not error to permit plaintiff to ask a witness a 
question with reference to trains duringa period of de- 
lay at a town.-—Gulf, C. & 8. F. Ry. Co. v. House & Wat- 
kins, Tex., 88 S. W. Rep. 1110. 


26. CARRIERS—Duty as to Delivery of Live Stock.—It 
is the duty of a carrier of live stock to deliver the same 
to the consignee in inclosed yards convenient to the 
place of unloading.—Reynolds v. Great Northern Ry. 
Co., Wash., 82 Pac. Rep. 161. 


27. CARRIERS — Injury to Alighting Passenger. — 
Whether a passenger, attempting to alight from a mov- 
ing train after caution against making the attempt, was 
negligent was for the jury.—Kansas City, M. & B. R. Co. 
v. Matthews, Ala., 39 So. Rep. 207. 


28. CARRIERS --Injury to Alighting Passer.ger. —A 
street car conductor is required, in the exercise of due 
care, to look to see if passengers are in the act of alight- 
ing before he starts his car.—Nelson v. Metropolitan St. 
Ry. Co., Mo., 88S. W. Rep. 1119. 

29. CHARITIES—Creation.—A charitable trust may be 
created without any particular form of language, if the 
testator’s intent to establish the same clearly appears.— 
Minot v. Parker, Mass., 75 N. E. Rep. 149. 

30. CONSPIRACY — Merger in Completed Offense. — A 
conspiracy to commit an offense against the United 
States, made in itself a criminal offense by Rev. St. § 
5440, is not merged in the completed offense, where the 
two offenses are of the same grade and the punishment 
substantially the same.—United States vy. Scott, U.S.C. 
C., N. D. Ga., 139 Fed. Rep. 697. 

3!. CONSTITUTIONAL LAW — Protection of Common 
Property.—The state held bound to protect common 
property held by it in t:ust for the public use.—McCarter 
v. Hudson County Water Co., N. J!,61 Atl. Rep. 710. 

32, CONSTITUTIONAL LAW—Taxing Emigrant Agents,— 
Acts 1903, p. 344, imposing a license tax on emigration 
agents,is not in conflict with the fourteenth amend- 
ment to the federal constitution.—Kendriek y. State, 
Ala., 39 So. Rep. 203. 





33. CONTRACTS—Burden of Proof.—Where, in an action 
in contract, defendants pleaded a general denial and 
payment, the burden of proof was on plaintiffs to prove 
the contract alleged. — Cunningham v. Springer, N. 
Mex., 82 Pac. Rep. 282. 

34. CONTRACTS — Consideration.— A promise by an 
owner, made to a subcontractor after he had completed 
the work under his contract with the principal contrac- 
tor, held not supported by a consideration.—Smith vy. 
Burditt, 95 N. Y. Supp. 188. 

35. CONTRACTS—Destruction of Appliance Contracted 
for.—An act of a person contracting for the construction 
of an appliance held no evidence that it had possession 
and control thereof,so asto make it liable for the de- 
struction of the appliance.—Logan vy. Consolidated Gas 
Co.,95 N. Y. Supp. 163. 

36. CONTRACTS—Rescission.— Where one contracting 
party claims that the other has broken the contract, he 
cannot in the same action treat the contract as rescinded 
and also rely onit as existing.—Timmerman y. Stanley, 
Ga., 51S. E. Rep. 760. 

37. CONTRACTS — Termination on Newspaper Going 
Out of Business.—A contract with a newspaper company 
held to terminate on its going out of business.—Fox v. 
Commercial Press Co., Ky., 88 S. W. Rep. 1063. 

38. CORPORATIONS—Compensation of Director for Serv- 
ices in Promoting.—A director of a corporation held not 
entitled to recover under an alleged contract for services 
rendered in the organization of the corporation.—Porch 
v. Agnew Co., N. J., 61 Atl. Rep. 721. 

39. CORPORATIONS — Deed to Director. — A deed of 
property of a corporation to a director on resolution of 
the board, he participating and being uecessary for a 
quorum, held voidable, not void.—Mobile Land Imp. Co. 
v. Gass, Ala., 39 So. Rep. 229. 

40, CORPORATIONS—Internal Dissensions.—Facts as to 
internal dissensions in corporation held not to authorize 
appointment of a receiver for it.—Stokes v. Knicker- 
bocker Inv. uo., N. J., 61 Atl. Rep. 736. 


41. CORPORATIONS — Jurisdiction of State Courts. — 
Courts of the state will not take jurisdiction of bill by 
stockholder of foreign corporation complaining of man- 
agement of internal affairs of the corporation.—McClos- 
key v. Snowden, Pa., 61 Atl. Rep. 796. 

42. CRIMINAL EVIDENCE—Plea of Guilty.—The record 
ofa municipal court, offered to show a plea of guilty, 
held sufficient for that purpose.—State v. Call, Me., 61 
Atl. Rep. 833. 


43, CRIMINAL LAW—Competency of Grand Jurors.—In 
the absence of proof that a grand juror was a resident 
of another county, the court on appeal may presume 
that the trial judge ascertained before the organization 
of the jury that the jurors possessed the legal qualifica- 
tions.—Carwile v. State, Ala., 39 So. Rep. 220. 

44, CRIMINAL LAW—Time to Prepare Defense.— Where 
defendant forfeited his bail bond, it was error to force 
him to trial on the second day after he was arrested on 
a bench warrant.—Baldridge v. Commonwealth, Ky., 88 
S. W. Rep. 1076. 


45, CRIMINAL TRIAL—Credibility of Witnesses.—Where 
the testimony of several witnesses is before the jury, it 
is not error to refase to limit an instruction on the 
weight and credibility of witnesses to two particular 
witnesses who have contradicted each other.—Cunning- 
ham vy. Springer, N. Mex., 82 Pac. Rep. 232. 

46. CRIMINAL TRIAL—Duty to Instruct.—It is reversible 
error, on a trial for crime, to fail to instruct on the whole 
law governing the case. — French v. Commonwealth, 
Ky.,&8S. W. Rep. 1070. 

47. CRIMINAL TRIAL—Homicide.—In a prosecution for 
homicide, refusal to charge as to the weight to ve given 
to evidence of an undenied accusation of defendant by 
his daughter immediately after the killing held prejudi- 
cial error.—Phelan y. State, Tenn., 88 S. W. Rep. 1040. 

48. CRIMINAL TRIAL—Inadvertent Error.—Where ac- 
cused was represented by able counsel, a conviction 
would not be reversed for inadvertent error not called 
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to the trial court’s attention.—State v. Murray, N. Car., 51 
S. E. Rep. 775. 

49. CRIMINAL TRIAL— Irresponsive Answers of Wit- 
ness.—Where a part of the answer of a witness is not re- 
sponsive to the question, a motion to exclude the whole 
of his answer 1s not the proper way to eliminate the ob- 
jectionable part.—Tagert v. State, Ala., 39 So. Rep. 293. 

50. CRIMINAL TRIAL—Reading Affidavit as Evidence.— 
The refusal to allow an affidavit to be read as the testi- 
mony of an absent witness held not error.—McQueen v. 
Commonwealth, Ky., 88S. W. Rep. 1047. 

51. CRIMINAL TRIAL—Validity of Judgment.—W here an 
indictment was found, and defendant arraigned, and a 
day fixed for the trial at a term different from that fixed 
by law, and atrial was had on that day, a judgment for 
conviction was void.— Walker v. State, Ala.,39 So. Rep. 
242, 

52. DEATH — Whether from Injuries or Independent 
Causes.—Where a person’s death was caused by dis- 
ease, which was caused by an injury through another’s 
negligence, the latter is liable for the death.—Kansas 
City, M. & B. R. Co. v. Matthews, Ala., 39 So. Rep. 207. 

53. DEDICATION — Acceptance. — Building of a pest 
house on territory platted as a public square held not to 
constitute an acceptance of the dedication. — City of 
Venice v. Madison County Ferry Co., Ill.,75 N. E. Rep. 
105. 

54. DEDICATION—Proof of Intention.—To constitute a 
dedication there must be an intention to dedicate on the 
owner’s part and an acceptance.—Wilson v. Lakeview 
Land Co., Ala., 39 So. Rep. 303. 

55. DEPOSITIONS— Waiver of Objections. — Though a 
commission to take depositions was addressed to two 
persons jointly, held, that objection because one only 
acted could not be made by parties who appeared and 
cross-examined witnesses without objection.—New v. 
Young, Ala., 39 So. Rep. 201. 

56. DivorcE—Writ of Ne Exeat.—A writ of ne exeat 
may be granted a wife against her husband, pending an 
application for alimony and prior to a decree therefor, 
under Civ. Code 1895, § 2467.—Lamar v. Lamar, Ga., 51S. 
E. Rep. 763. 

57. EJECTMENT—Proof of Source of Common Title.—A 
person, claiming title to only a part of a fractional sec- 
tion of land through a remote grantor, does not admit 
that the grantor had a title to the other part of the sec- 
tion, though he had a deed purporting to convey to him 
all of it.—Butt v. Mastin, Ala., 39 So. Rep. 217. 


58. ELECTRICITY—Injury from Live Wire.—In an action 
against an electric light company for the death of de- 
cedent by coming into contact with alive wire, refusal 
to instruct that the happening of the accident was evi- 
dence of negligence held error.—O’Leary v. Glens Falls 
Gas & Electric Light Co., 95 N. Y. Supp. 232. 

59. EMINENT DOMAIN—Evidence of Value.—In a suit to 
condemn land for a railroad right of way, evidence that 
the railroad would prove a benefit toland not taken 
held admissible.—Hartshorn v. Illinois Valley Ry. Co., 
Ill., 75 N. E. Rep. 122. 

60. EMINENT DOMAIN—Public Use.—The private prop- 
erty of one cannot constitutionally be taken by another 
under legislative authority, without the consent of the 
owner, except for public uses.—Brown v. Gerald, Me., 61 
Atl. Rep. 785. 

61. EMINENT DOMAIN—Keversion of Land Taken for 
Special Purpose.—Where land is condemned, in the ab- 
sence of statutory language, only a right to use the land 
for the purpose for which itis taken is acquired.—Laz- 
urus Vv. Morris, Pa., 61 Atl. Rep. 815. 

62. Equiry—Covenant to Open Street Through Land 
Purchased.—An owner of land held not entitled to enjoin 
the maintenance of water pipes through a portion of it, 
without performing a covenant to open a street through 
that portion.—Jayne v. Cortland Waterworks Co.,95N. 
Y. Supp. 227. ‘ 

63. Equiry—Effect of Mortgage Foreclosure on Exist- 
ing Easement.—On foreclosure of mortgage, claim ofa 





third party to an easement in the property cannot be de- 
termined because such third person had brought an ac- 
tion to restrain an alleged violation of such easement 
after the execution of the mortgage.—Mayer v. Margo- 
lies, 95 N. Y. Supp. 204. 

64. EscROWS—Agreement Constrned.—A receipt con- 
strued, and held a mere escrow agreement, which 
created no fiduciary relation between complainant and 
defendant.—Havana City Ry. Co. v. Ceballos, U. 8. C.C. 
of App., Second Circuit, 139 Fed. Rep. 538, 

65. ESTOPPEL—Failure to Object.— Complainant held 
estopped to object to slight deviationsin defendant’s 
competing gas pipe line from the route prescribed by P. 
L. 1876, p. 316, § 21.—Atlantic City Gas & Water Co. v. 
Consumers’ Gas & Fuel Co., N. J., 61 Atl. Rep. 750. 

66. EVIDENCE — Admissions of Pleading. — Where 
plaintiffs pleadings admitted that a certain person was 
its agent, it was not error to admit in evidence the con- 
versations of such agent, without evidence of the agency. — 
—Nicola Bros. Co. v. Hurst, Ky., 88 8. W. Rep. 1081. 

67. EVIDENCE—Bankruptcy.—In an action by trustee 
in bankruptcy to recover goods returned to a creditor of 
a bankrupt, held error to instruct that the statement of 
bankrupt as to his fraud could be considered solely for 
impeaching the bankrupt, a witness or plaintiff.—John 
Silvey & Uo. v. Tift, Ga., 51S. E. Rep. 748. 

68. EVIDENCE—Condemnation Award.—Parol evidence 
held not admissible to contradict the record of condem- 
nation proceedings by showing the award was for the 
crops, and not the land.—Choate v. Southern Ry. Co., 
Ala., 39 So. Rep. 218. 

69. EVIDENCE—Preponderance.—Itis the duty of the 
jury to reconcile conflicting evidence, if possible, and 
when that cannot be done it is their duty to render a 
verdict for the side on which the evidence preponder- 
ates.—Waller v. Wilmington City Ry. Co., Del., 61 Atl. 
Rep. 874. 

70. EXECUTORS AND ADMINISTRATORS — Accounting 
Between Co-Executors.—Executor held entitled to an 
accounting by a co-executor who had distributed the 
estate.—Znre McManus’ Estate, Pa., 61 Atl. Rep. 892. 

71. EXECUTORS AND ADMINISTRATORS—Appointment 
De Bonis Non.—The appointment of an administrator 
de bonis non, in the absence of a vacancy, will be de- 
creed void, evenin a collateral proceeding.—Hickey v 
Stallworth, Ala., 39 So. Rep. 267. : 

72. EXECUTORS AND ADMINISTRATORS—Conveyance of 
Realty.—A conveyance in fee by the widow and children 
of a testator held to convey, by virtue of his will, the fee 
to a creditor ofthe testator in settlement of his claim.— 
Kerr vy. Long’s Exr., Ky., 888. W. Rep. 1068. 


73. EXECUTORS AND ADMINISTRATORS—Right to Tes- 
tator’s Title Papers.—Though the executor has the right 
to the custody of the title papers of his testator, the 
parties in interest have aright to examine them.—Neece 
v. Neece, Va., 51S. E. Rep. 739. 

74. EXECUTORS AND ADMINISTRATORS—Sale of Real 
Estate.—A will diirecting the sale of land held not to re- 
quire the purchase money to be secured by a first mort- 
gage.—Cumberland Trust Uo. v. Padgett, N. J., 61 Atl. 
Rep. 837. 

75. FIRE INSURANCE—The Word “Fire” Defined.—The 
word “fire,” as used in aninsurance policy, in the ab- 
sence of language showing a contrary intention, is to be 
given its ordinary meaning, which includes the idea of 
visible heat or light.—Western Woolen Mill Co. v. 
Northern Assur. Co., U. 8.0. C. of App., Eighth Circuit, 
139 Fed. Rep. 637. 

76. FRAUD—Persons in Fiduciary Relation.—An agent 
for the sale of a tract of land, who joined with others in 
its purchase and by fraudulently misrepresenting to 
them the price paid made a secret profit on the Sale, 
held accountable for such profit to a corporation organ- 
ized by the purchasers to hold the title. — Walker v. 
Pike County Land Co., U. 8.0. C. of App., Eighth Cir- 
cuit, 139 Fed. Rep. 609. 

77. FRAUDULENT CONVEYANCE—Action to Set Aside.— 
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Where plaintiff in attachment files a bill to set aside a 
fraudulent deed, a decree in his favor will nullify the 
deed only to the extent of the property attached.— Bain- 
bridge v. Allen, N. J., 61 Atl. Rep. 706. 

78. FRAUDS, STATUTE OF — Boundaries. — Where ad- 
joining landowners agree upon a boundary line and oc- 
cupy according to the agreement, it is not within the 
statute of frauds, butis enforceable in equity as against 
subsequent owners.—Cheatham vy. Hicks, Ky., 88 S. W. 
Rep. 1093. 

79. FRAUDS, STATUTE OF—Conveyance to Wife.—A 
conveyance by a husband in failing circumstances to his 
wife places upen the grantee the burden of proving the 
good faith of the transaction.—Wiggington v. Minter, 
Ky., 88S. W. Rep. 1082. 

80. GUARDIAN AND WaRD—Accounting.—Receipt of 
certain stock by award from his guardian, in the ab- 
sence of knowledge of facts entitling him to receive his 
legacy in money, held not to constitute a satisfaction of 
the legacy as against the guardian’s estate.—Hall v. 
Turner’s Estate, Vt.,61 Atl. Rep. 763. 

81. HOMICIDE—Reputation for Carrying Pistol.—In a 
prosecution for murder by shooting witha pistol, it was 
improper to ask a witness whether defendant was in the 
habit of carrying a pistol or had that reputation.—New- 
man v. Commonwealth, Ky., 88S. W. Rep. 1089. 

82. HUSBAND AND WIFE—Sales to Wife.—Whether a 
husband, on paying a bill for dresses furnished wife, 
notified seller that he would pay no more such bills, held 
a question of fact for the jury.—Levison v. Davis, Pa., 61 
Atl. Rep. 819. 

83. INJUNCTION — Restraining Enforcement of Fire 
Ordinance.—An injunction will not be granted to enjoin 
the enforcement ofa fire ordinance so far as it is crimi- 
nal in its nature, as the owner can assert his rights by 
defense against a prosecution thereunder.—City of Syl- 
vania v. Hilton, Ga., 51 S. E. Rep. 744. 

84. INJUNCTION—Strikes.—In a proceeding for violat- 
ing a strike injunction, defendants having had notice 
thereof, it was immaterial that they were not parties to 
the suit, were not served with process, had no notice of 
the application, and were not served with the injunction, 
—O’Brien v. People, Ill., 75 N. E. Rep. 108. 

85. INTOXICATING LIQUORS—Licenses. — The general 
statutes applicable to the issuance of a license to sell 
intoxicating liquors obtain in Mobile county. — State 
v. Williams, Ala , 39 So. Rep. 276. 


86. INTOXICATING LIQUORS— Persons Entitied to Sell.— 
Where a firm secures a license to manufacture and sell 
intoxicating liquor, an individual member of the firm is 
not authorized to sell the liquor in his store at a distant 
point from the manufacturing plant.—State v. McNett, 
Del., 61 Atl. Rep. 869. 

57. INTOXICATING LIQUORS—What Constitutes.— Rev. 
Codes 1899, § 7598, defining intoxicating liquors, includes 
liquors that will produce intoxication, and it is error to 
instruct that any liquors which contain any percentage 
of alcohol, if sold as a beverage, are intoxicating liquors. 
—State v. Virgo, N. Dak., 103 N. W. Rep. 610. 


88. JUDGMENT— Decree in Interference Proceedings. 
—A decree in interference proceedings determining pri- 
ority of invention between two applicants for patents is 
not binding as to the date of invention by one of the 
parties upon one who was not a party and does not claim 
under either patent.—McCaslin vy. Link Belt Machinery 
Co.,U. 8. C.C.,8. D.N. Y., 139 Fed. Rep. 393. 

89. JUDICIAL SALE—Defaultof Purchaser.—Defaulting 
purchaser at sheriff’s sale held not liable in damages for 
loss on resale of property.—Pepper v. Deakyne, Pa., 61 
Atl. Rep. 805. 

90. LANDLORD AND TENANT — Cropping Contract. — 
Plaintiff and defendant being tenants in common of a 
certain crop, plaintiff held not entitled to maintain re- 
plevin against defendant for a portion of the crop al- 
leged to have been wrongfully taken from the premises. 
—Adams v. Thornton, Cal., 82 Pac. Rep. 215. 

91, LANDLORD AND TENANT — Holding Over Under 





Lease.—The rule applied where a tenant for years holds 
over his term with consent of the landlord does not ap- 
ply toa case where the lease grants the tenant power to 
continue the tenancy from year to year for a specified 
time.—City of Plattsmouth v. New Hampshire Sav. Bank, 
U.S.C. C. of App , Eighth Circuit, 139 Fed. Rep. 631. 

92. LANDLORD AND TENANT—Option to Purcnase.—A 
fictitious and fraudulent sale by alessorin a lease,which 
gave the lessee a preference right to purchase in case of 
sale, was prejudicial to the lessee, in that itdeprived him 
of his privilege of purchase.—Ogle v, Hubbel, Cal., 82 
Pac. Rep. 217. 

93. LANDLORD AND TENANT—Reservation in Lease of 
Land.—A reservation in a Jease of land for park purposes 
of the right to the lessors to grant a street railway right 
of way through the same held limited to a right of way 
at such a location as would not unreasonably interfere 
with the arrangement ofthe park.—Montgomery Amuse- 
ment Co. v. Montgomery Traction Co.,U. 8. ©. C., M. 
D. Ala., 189 Fed. Rep. 353. 

94. LIBEL AND SLANDER—Conditional Privilege.—A 
conditional privilege, merely a cloak for private malice 
and not bona fide, held no defense.—Atlanta News Pub. 
Co. v. Medlock, Ga., 518. E. Rep. 756. 

95. LIBEL AND SLANDER— What Constitutes. — Any 
written words are libelous which in any manner are 
prejudicial to another in the way of his employment or 
trade.—Holland v. Flick, Pa., 61 Atl. Rep. 828. 

96 LICENSES—Intoxicating Liquors.—When a license 
to do a general business has been exacted, another 
license cannot be exacted for thedoing of a particular 
act constituting an integral part of such general busi- 
ness.—Gambill v. Erdrich Bros. & Marx, Ala., 39 So. Rep. 
297. 

97. LIMITATION OF ACTIONS—Construction of Statute. 
—All statutory provisions on the subject of limitations 
are to be considered in determiving whether an action 
is barred, and are to be construed in view of tke pre- 
sumption that the legislators are acquainted with well 
settled principles of law.—Pryor v. Winter, Cal., 82 Pac. 
Rep. 202. 

98. LOGS AND LOGGING — Acts of Parties a Construc- 
tion of Contract.—The acts of the parties held a practi- 
cal demonstration that a contract of sale of timber to be 
cut was sufficiently definite and certain as to the timber 
sold.—Bradford v. Huffman, Ky., 88 S. W. Rep. 1057. 


99. MASTER AND SERVANT—Assumed Risk.—That dan- 
gers resulting from a master’s failure to exercise ordi- 
nary Care are obvious will not excuse him from liability. 
—Stafford vy. Adams, Mo., 88 8. W. Rep. 1130. 


100. MASTER AND SERVANT—Defective Appliances.— 
An experienced servant, who knows ot the methods 
employed by the master in inspecting the appliances 
used, cannot recover for an injury received by reason 
of a defect in the appliance.—Hollingsworth v. National 
Biscuit Co., Mo.,88 S. W. Rep. 1118. 

101. MASTER AND SERVANT—Discovered Peril.—In an 
action for injuries to a servant, defendant railroad com- 
pany held not guilty of negligence in failing to have 
marking lights on the rear ofthe tender.—Wise Termi- 
nal Co. v. McCormick, Va., 51S. E. Rep. 731. 

102. MASTER AND SERVANT—Injury to Locomotive 
Fireman.—A railroad company held not negligent in 
furnishing a bell cord strong enough only to ring the 
engine bell, and not to support the fireman when he lost 
his balance.—Illinois Cent. R. Co. v. Mercer, Ky., 88S. 
W. Rep. 1054. 

103. MASTER AND SERVANT—Injuries to Servants.— 
Where a servant accepts employment about machinery 
which he knows or is bound to know is unsafe or de- 
fective, he assumes the risk of injury therefrom.—Cin- 
cinnati, N. O.&T. P. Ry. Co. v. Robertson, U.S. C. C. of 
App., Sixth Circuit, 139 Fed. Rep. 519. 

104. MASTER AND SERVANT—Safe Place to Work.—Ex- 
cavation of tunnel to temporary grade held a substan- 
tial completion of the portion of the tunnel] so exca- 
vated, within the rule making the completed portion an 
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appliance or place to work, which the master was 
bound to make safe.—McRae v. Erickson, Cal., 82 Pac. 
Rep. 209. 

105. MASTER AND SERVANT— Unlighted Premises. — 
Where an employer has provided a safe and lighted way 
out of its premises for the use of its employees at night, 
an employee who voluntarily leaves such way assumes 
the risk incident to the route selected by him. — Geis v. 
Tennessee Coal, Iron & R. Co., Ala., 39 So. Rep. 301. 

106. MECHANICS’ LIENS—Kitchen Equipment of Hotel. 
—A contractor installing a kitchen equipment in a hotel 
owned by a corporation, held employed by competent 
authority, entitling the contractor to a mechanic’s lien. 
—Porch v. Agnew Co., N. J., 61 Atl. Rep. 721. 

107. MECHANICS’ LIENS— Necessary Allegations in 
Foreclosure.—In a proceeding to foreclose’ a material- 
man’s lien, itis not necessary to allege that the con- 
tractor had completed his contract, or that such owner 
had not paid the contractor, on his sworn statement that 
they had been paid.—Arnold v. Farmers’ Exch., Ga., 51 
8. E. Rep. 754. 

108. MECHANICS’ LIENS—Rights of Subcontractor.—An 
owner who contracted with a member of a firm of archi- 
tects for the construction of a house which the firm had 
planned authorized the member to employ others to 
perform either a part or all of the work.—Vickery v. 
Richardson, Mass., 75 N. E. Rep. 136. 

109. MORTGAGES—Action to Determine Priorities.—In 
a suit praying that a purchase-money mortgage be de- 
creed a prior lien to a subsequent nena executed 
by the purch the purch is a y party.— 
Cumberland Trust Co, v. Padgett, N. J., 61 Ati. Rep. 837. 

110. MORTGAGES—Joinder of Parties Complainants.— 
Twe persons held entitled to join in a suit tohavea 
deed declared a mortgage and the complainants given 
the right to redeem.—Gerson Vv. Davis, Ala., 39 So. Rep. 
198. ‘ 

111. MORTGAGES—Satisfaction.—A deed by a mortga- 
gor conveying the mortgaged premises in payment of 
the debt may recite that the conveyance effected a pay- 
ment and the mortgage may be left uncanceled of rec- 
ord.—Weinberger v. Brumberg, N.J., 61 Atl. Rep. 732. 


112. MORTGAGES—Validity of Assignment.—The weight 
of evidence required to establish the assignment of a 
mortgage by an infirm old woman to one in close rela- 
tions defined.—Jn re Plankinton’s Estate, Pa., 61 Atl. 
Rep. 888. 

113. MUNICIPAL CORPORATIONS—Change from District 
to City.—The mere change of a district to a city with the 
same boundaries held not to repeal ordinances.—Ferrell 
v. City of Opelika, Ala., 39So. Rep. 249. 


114. MUNICIPAL CORPORATIONS—Charters.—The legis- 
lature has no power to invest a municipal corporation 
with an irrevocable franchise of government over any 
part of its territory.—Horton v. City Council of Newport, 
R. 1., 61 Atl. Rep. 759. 

115. MUNICIPAL CORPORATIONS—Enforcement of Lien 
for Improvements.—A petition to enforce a lien for 
street improvement, containing a general allegation 
that the council passed the ordinance for the improve- 
ment, as required by Ky. St. 1903, § 3279, held safficient.— 
Cabell v. City of Henderson, Ky., 88 S. W. Rep. 1095. 


116. MUNICIPAL CORPORATIONS—Fire Ordinance. —A 
building held not in compliance with an ordinance de- 
claring that within fire limits all buildings shall be con- 
structed of incombustible material.—City of Sylvania v. 
Hilton, Ga., 518. KE. Rep. 744. 

117. MUNICIPAL CORPORATIONS—Powers.—A municipal 
corporation has only such powers as are expressly con- 
ferred by its charter or statute or are necessarily im- 
plied from the general objects of the municipality.— 
Gambill v. Erdrich Bros. & Marx, Ala., 39 So. Rep. 297. 

118. NAVIGABLE WATERS—Regulation by State.—The 
state may regulate the diversion and application of run- 
ning water which naturally empties into tidal streams.— 
McCarter v. Hudaon County Water-Co., N.J., 61 Ati. ap 
710. 











119. NEGLIGENCE—Essentially a Question for Jury.— 
Negligence is usually a question for the jury, and its 
verdict can be disregarded by an appellate court only in 
extreme cases.—McRae v. Erickson, Cal., 82 Pac. Rep. 
209. 

120. NEGLIGENCE—Evidence to Establish. — Whether 
the happening of an injurious accident raises a pre- 
sumption that it was due to negligence depends upon 
the nature of the accident and the surrounding circum- 
stances which characterize it and the relation of the 
parties affecting the measure of care required from the 
one sought to be charged.—Cincinnati, N. O. & T. P. Ry. 
Co. v. South Fork Coa! Co., U. 8. C. C. of App., Sixth Cir- 
cuit, 189 Fed. Rep. 528. 

121. PARTNERSHIP — Partner’s Failure to Keep Ac- 
counts.—A partner, being guilty of misconduct in fail- 
ing to keep an account of his transactions, held, ona 
dissolution of the firm, neither entitled to a share of the 
firm assets nor to object to the copartner’s willingness to 
take the assets for his share.—Escallier v. Baines, Wash., 
82 Pac. Rep. 181. 

122. PATENTS—Cooked Wheat Products,— Whatever 
novelty in a patentable sense there may be in flakes of 
cooked wheat must be found in some superior effica- 
ciousness or some new properties which they possess, 
and not inany mere change of form produced by me- 
chanical division of the cooked grain, either before or 
after the last step in cooking.—Sanitas Nut Food Co. v. 
Voight, U. 8. C. C. of App., Sixth Circuit, 189 Fed. Rep. 
551. 

123, PATENTS—Public Use.—The commercial use of an 
unpatented machine by one who purchased it from the 
inventor for that purpose and was not bound to secrecy 
held to have been a public use.—Jenner v. Bowen, U. 8. 
C. C. of App., Sixth Circuit, 189 Fed. Rep. 556 

124, PLEADING—Allegations of Fraud.—A general plea 
of fraud in an answer is good, without specifying the 
facts constituting the fraud, though it is better pleading 
to set out the facts.—Craft v. Barron, Ky., 88 8S. W. Rep. 
1099. 

125. PLEADING—Demurrer to Complaint.—Where, in 
an action against executors to recover a legacy, a non- 
suit would follow if every fact stated in the complaint 
were true, the objection tothe complaint was properly 
raised by demurrer.—Roberts v. Bosworth, 95 N. Y.Supp. 
239. 


126. POWERS—Wills.—The execution of a codicil re- 
ferring to a power of appointment which the testator 
was entitled to exercise held to constitute an execution 
of the power as of the date of such codicil.—Stone v. 
Forbes, Mass., 75 N. E. Rep. 141. 

127. PUBLIC LANDS—Meaning of the Words “Public 
Lands.”—The words “public lands,” when a different 
intention is not clearly expressed, designate such land 
as is Subject to disposal under the general laws.—North- 
ern Lumber Co. v. O’Brien, U.S.C. C. of App., Eighth 
Circuit, 139 Fed. Rep. 614. 

128. RAILROADS—Contract with City for Municipal Im- 
provement .—A contract for municipal improvement be- 
tween acity and a railroad company held not objection - 
able because, the amount the city was required to pay 
not being fixed, the city might exceed its debt Jimit.— 
Old Colony R. Co. v. Vity of Boston, Mass., 75 N. E. Rep. 
134. 

129. RAILROADS —Contributory Negligence.—A person . 
struck and killed by a train while driving over a railroad 
crossing in the night held, under the evidence, charge- 
able with contributory negligence as matter of law, 
which precluded recovery for his death from the rail- 
road company.—Rollins v. Chicago, M. & St. P. Ry. 
Co., U. 8.C. C. of App., Kighth Circuit, 139 Fed. Rep. 639 

130. RAILROADS—Liability for Loss by Negligent Fire.— 
A railroad company is liable to the owner of lumber 
piled on its right of way with its consent for the loss of 
such lumber by fire occurring through its negligence in 
the operation of its trains.—Cincinnati, N.O. & T. P. Ry. 
Uo. v. South Fork Coal Co., U. S. 0. C. of App., Sixth Cir 
cuit, 139 Fed. Rep, 528, 
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131. RAILROADS—Wiliful Injury.— Where the opera- 
tives of a train know that a person driving a vehicle is 
near the track, they are guilty of negligence if they cause 
the engine to make unusual noises calculated to frighten 
an animal of ordinary gentleness. — Alabama Great 
Southern R. Co. v. Fulton, Ala., 89 So. Rep. 282. 

132. REMOVAL OF CAUSES—Motion to Set Aside Service. 
—A defendant does not submit to the jurisdiction of a 
state court so as to be estopped to remove the cause by 
moving in the state court to set aside the service.—John- 
son v. Computing Scale Co.,U.S.C.C ,N.D. N. Y., 139 
Fed. Rep. 349. 

138. SALES— Measure of Damages for Breach.—The 
measure of damages for breach of contract to sell per- 
sonalty is the difference between the agreed price and 


that at which similar property can be bought.—Alabama 


Chemical Co. v. Geiss, Ala., 39 So. Rep. 255. 

134. SALES—Rescission and Tender Back.—Where a 
buyer of personalty offers to rescind the sale, anda 
tender of the property back would be refused, it is un- 
necessary.— Woods v. Thompson, Mo., 88 8. W. Rep. 1126 

185. SLAVES—Right of Inheritance.—A child born of 
slaves, the mother dying before close ofthe civil war, 
held illegitimate, so that a legitimate child of another 
mother by the same father could not inherit trom the 
first child.—Johnson v. Shepherd, Ala., 39 So. Rep. 223. 

136. STATUTES—Notice of Publication.—Pasting of a 
newspaper clipping ofa special act and the affidavit of 
the publisher on the legislative journal held a sufficient 
spreading of the notice and proof upon the journal, un- 
der Const., § 106.—Childers v. Shepherd, Ala., 39 So. Rep. 
235. 

137. STREET RAILROADS—Concurring Negligence.—A 
recovery for injuries to a traveler by collision with a 
street car held not barred by his contributory negli- 
gence, if the servants in charge of the car could have 
avoided the accident.—Leuisville Ry. Co. v. Hoskins’ 
Admr., Ky., 88 8. W. Rep. 1087. 

139. STREET RAILROADS—Injury to Alighting Passen- 
ger.—A passenger on a street car cannot recover for in- 
juries sustained in consequence of her voluntarily alight. 
ing from the car when it was in motion.—Joyce v. Los 
Angeles Ry. Co., Cal., 82 Pac. Rep. 204. 

140. STREET RAILROADS—Right to Acquire Way Over 
Private Property.—A street railway held entitled to ac- 
quire by purchase a right of way over private property 
in a town incorporated merely for park purposes. — 
Montgomery Amusement Co. v. Montgomery Traction 
Co.,U. 8.0.0. M. D. Ala., 139 Fed Rep. 353. 

141. TAXATION—Obligation to Pay Taxes.—There is a 
legal as well as moral, obligation to pay, and also a lien 
established by law for the general annual tax, irrespec- 
tive of the regularity of the assessment.—Coutsv. Cor- 
nell, Cal., 82 Pac. Rep. 194. 


142. TAXATION—Sale of Exempt Land.—Failure to re- 
cord a deed to certain land belonging to the state held 
not to overcome the presumption of sale which arises 
from the issuance of a subsequent tax deed by the State 
Land Commissioner.—Cracraft v. Meyer, Ark., 88 S. W. 
Rep. 1027. 

143... TaxaT1on—Sale of Land. — Notwithstanding the 
paramount nature of a tax title, the statute authorizing 
the owner to redeem recognizes that another than the 
purchaser at the tax sale may be the “owner.”’—Hillis v. 
O’Keefe, Mass., 75 N. E. Rep. 147. 


144. TAXATION—Tax Sale.—Tax certificate, genuine and 
valid on its face, imparts constructive notice to a pur- 
chaser, and charges him with knowledge of the exist- 
ence of the lien and of the nonpayment of the taxes.— 
Grant v. (‘ornell, Cal., 82 Pac. Rep. 193. 

145. ToRTS—Strikes as an Interference with Business. 
—A threat to calla strike because of relator’s refusal to 
sign a contract with a labor union held an illegal inter- 
ference with complainant’s business.—O’Brien v. People» 
Ill., 75.N. E. Rep. 108., : 

146. TRESPass—Cutting Timber.—In trespass for cut- 
ting and removing timber from plaintiff’s land, evidence 








held not to show plaintiff to be the owner of the land on 
which the alleged trespass was committed.—Cheatham 
v. Hicks, Ky., 88S. W. Rep. 1093. 

147. TRIAL—Commitment by Magistrate. — Where a 
charge has been examined by a magistrate, and the ex- 
amination Warrants holding accused to answer, imperfec- 
tions in the complaint are cured and the commitment is 
legal.—People v. Warner, Cal., 82 Pac. Rep. 196. 

148. TRIAL—Instruction as to Preponderance of Evi- 
dence.—Requests to charge, requiring that the jury 
“should be reasonably satisfied by a preponderance of 
the evidence,” held misleading.—Callaway & Truitt v. 
Gay, Ala., 39 So. Rep. 277. 

149. TRUSTS — Deposit in Bank. — A tentative trust, 
created by D depositing money in a bank in her name 
“in trust for’ L,” held to come to an end with the death 
of L, dying before D.—Jn re Bulwinkle, 95 N. Y. Supp. 
176. 

150. TRosTs— Partial Termination. — A testamentary 
trust may be terminated as to certain property and con- 
tinued as to the balance.—Welch v. Trustees of Episco- 
pal Theological School, Mass., 75 N. E. Rep. 139. 

151. VENDOR AND PURCHASER—Right to Enjoin City in 
Laying of Water Pipes.—A grantee of land held to have 
acquired no greater right to enjoin the maintenance of 
certain water pipes through a pact of the land than were 
possessed by his grantors.—Jayne v. Cortland Water- 
works Co., 95 N. Y. Supp. 227. 

152. WATERS AND WATER COURSES — Contract with 
Water Company.—A grant by a city to a water company 
of a franchise to construct and maintain a system of 
waterworks to supply water to the inhabitants for a 
term of years, if not in terms exclusive, does not by im- 
plication raise a contract that the city will do nothing to 
impair the profits of the company, and does not preclude 
the city from constructing waterworks of its own.—Til- 
lamook Water Co. v. Tillamook City, U. 8. U.C., D. Oreg., 
189 Fed. Rep. 405. 


153, WATERS AND WATER COURSES—Covenant for Ease - 
ment to Flood Lands.—A covenant in a lease of lands 
which reserved the right to flood the same, releasing the 
lessor from any claim for damages on account of such 
flooding, construed, and held not to extend to other lands 
owned by the lessees.—Stadler v. Missouri River Power 
Co., U. 8. C. C. of App., Ninth Circuit, 139 Fed. Rep. 305. 


154. WILLS— Legacy to Deceased Person. — Where a 
legacy was given to a person who was not a descendant 
of the testator, and who at the time of the execution of 
the will was to the testator’s knowledge dead, the next 
of kin of the legatee were not entitled to take.—Roberts 
v. Bosworth, 95 N. Y. Supp. 239. 


155. WILLS — Power of Appointment. — Under a will 
giving the property to testator’s wife, with power to dis- 
tribute ‘“‘to her relations and to my relations,’ held, she 
was not required to distribute the property among next 
of kin only.—Levi v. Fidelity Trust & Safety Vault Co. 
Ky., 88 S. W. Rep. 1083. 

156. WILLS— Power of Appointment.—A devise of prop- 
erty to testator’s children held a valid exercise of a 
power of appointment contained in the will of testator’s 
father, limited to the father’s “direct descendants.”’— 
Stone v. Forbes, Mass.,75 N. E. Rep. 141. ; i 

157. WILLS—Subsequent Conditional Will.— Where a 
testator intended to dispose of his property in case of 
the happening of an event named, the will is conditional. 
—Dougherty v. Holscheider, Tex., §8 S. W. Rep. 1113. 

158. WITNESSES—Recall for Examination.—It was not 
au abuse of discretion to permit the commonwealth to 
recal| defendant and prove by him that he had been in 
the penitentiary.—-McQueen v. Commonwealth, Ky., 88 
S. W. Rep. 1047. 

159. WORK AND LABOR—Quantum Meruit.—A director 
of a corporation, claiming compensation for services 
rendered, must show,in order to recover ona quantum 
meruit, that he was employed to docertain work, that he 
did it, and that he ought to be paid a reasonable sum .— 
Poreh v. Agnew Co., N. J., 61 Atl. Rep. 721. 
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